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Court of Appeals of the District of Columbia. 


No. 3973. 

William E. Weigle, Appellant, 

vs. 

Harry Roller. 


a 


Supreme Court of the District of Columbia. 

Law. No. 63300. 

Harry Roller, Plaintiff, 
v. 

\\ illiam E. Weigle, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 

tl ; c fol,onin g papers were filed and proceed- 
in 8*~ non, in the abo\e-cntitlod cause, to wit: 

1 Amended Declaration. 

Filed March 9, 1920. 

In the Supreme Court of the District of Columbia. 

Law. No. 63300. 

Harry Roller, Plaintiff, 
v. 

William E. Weigle, Defendant. 

Wei le^ e pIaintiff ’ Harry Ro,|pr > the defendant, William E. 

For that heretofore, to-wit, in the month of January 1918 and 
pnor thereto, the plaintiff, an experience,! and successful optome¬ 
trist. learning that the business of the O. L. TTuskc Optical Com- 

l—3973o 
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panv (a corporation having a capital stock of $10,000 divided into 
one hundred shares of the par value of $100 per share), was for 
sale as a whole, negotiated for the purchase thereof and secured 
from the owner of the entire capital stock of said corporation, an 
offer for the sale thereof upon terms which he, the plaintiff, de¬ 
termined to accept, and 

Whereas, on to-wit the 30th day of Januarv, 1918, in order to 
carry out said negotiations and to consummate the acquisition of 
said business and said one hundred shares of stock, the plaintiff, 
Harry Roller, the defendant. William E. Weigle, and one Max 
Schumacher executed and delivered a certain written agreement 
sealed with their seals and now here to the court shown, whereby 
they eonvenanted. promised and agreed in manner and form as fol¬ 
lows : 

This agreement, made this 30th day of January, in the 
2 year Nineteen Hundred and Eighteen, by and between Wil¬ 
liam E. Weigle. TTarrv Roller and Max E. Schumacher, all 
of Baltimore City, in the State of Maryland, 

Witnesseth. that whereas, the owners of the capital stock of the 
O. R. Huske Optical Company, a corporation, having an authorized 
capital of $10,000. divided into 100 shares of the par value of $100 
per share, whose place of business i< located at 1429 II Street, N. 
W., Washington, D. C., have offered to sell the entire capital stock 
of said corporation to the parties hereto, at a price to be ascertained 
either by agreement or by an inventory of the stock and fixtures 
belonging 1 to said corporation. The said owners of said stock to 
deliver the corporation free and clear of all taxes, public dues and 
charges to the date of delivery of stock, and especially free and 
clear of any taxes hv reason of the corporation income tax provided 
by Act of Congress: said price, when ascertained, to be paid in 
cash or paid cash and part notes as may be agreed upon. The 
said William E. Weigle is to receive 50 shares of said stock for 
which he is to pay one-half of the purchase price. The said Harry 
Roller is to receive 40 shares of said stock, for which he is to pay, 
and the said Max F. Schumacher is to receive ten shares, for which 
he is to pay their respective proportions. 

It is further understood and agreed between the parties that the 
said William E. Weigle. if necessary, is to loan to the said Roller 
and Schumacher, the sum necessary to pay for their respective 
shares of stock, and to take their respective notes, together with the 
stock as collateral. 

It is further understood and agreed that from the earnings of 
the said corporation, and as an expense, charge, interest at the rate 
of 6 per cent, payable quarterly on the said purchase price is to be 
paid by the said corporation to the said William E. Weigle. 

It is also further understood and agreed that the said Harry 
Roller, as managing director of the corporation, shall receive a 
weekly drawing account of $50.00. and the said William E. Weigle, 
as supervising director, shall also receive a weekly drawing account 
of $25.00. That after payment of all proper and necessary ex- 
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penses and taxes, the net profits shall be paid to the respective share¬ 
holders in their proper proportions. 1 e 

RoHw and \l« X v F 88 %.R UnderS K 00d a -n d agreed > that the said Harry 
itoller and .Max F. Schumacher, will, at each dividend paying pe- 

\\vL ! ' a i i" MC ,”? n . t ° f their lnde ' , tedness the said William E 
eglc to be credited on said note, the entire amount of dividends 

or profi s received by them, and so continue from time to time until 
said indebtedness shall have been paid to said William E Weiele 
when said note, together with the stock held as collateral,' shall be 
returned to the respective parties entitled thereto. 

It IS further understood and agreed, when the parties hereto have 
been duly elected directors of the corporation, after the or- 
3 ganization thereof, the said William E. Weiglc will be elected 
•i ,i resident, the said Max F. Schumacher, Vice-President the 
said Harry Roller, Secretary-Treasurer. That the salaries for their 
respective services as such, will be fixed at each meeting of the cor¬ 
poration before the dividends shall be declared. 

In witness whereof, we have hereunto subscribed our names and 
affixed our seals the day and year first above written. 

AVILLIAM E. W EIGLE. TsealI 

HARRY ROLLER. [seal 1 

MAX F. SCHUMACHER, |seal.1 

Witness: 

ALFRED .T. CARR. 

And the plaintiff alleges that he has fully performed everv cove¬ 
nant promise and agreement on his part to be performed in the 
execution thereof, and has tendered himself readv and willing to 

fncf Jr" eV ( t!' y pr T' ,slon of sa,d contract on his part to be performed 
including the performance of services as Managing Director of said 

corporation, but the defendant has refused and still refuses to per- 

wJfT 'TTT 1t | and agreements contained in said contract; and 
has refused to be bound thereby, and has secretly acquired, either 
solely for his own benefit or jointly with others, the entire capital 
stock of said corporation, paying therefor the sum of, to-wit. $20 - 
000, and has taken possession of said business and is conducting 
the same, excluding the plaintiff from all participation therein 
and has refused and still refuses to permit the plaintiff to have or 
acquire the 40 shares of stock allotted to him by said contract in 
the manner provided in said contract, or in anv other manner 
And the plaintiff says that the defendant has not kept the covenants 
so made by him. but has broken tbe same. And the plaintiff 
avers that the assets and good will of said corporation at the 
4 time of the making of said contract were worth over and 
above all liabilities at least $50,000.00. and that the net 
profits derived from the conduct of said business since the defend 
ant acquired the same is in excess of $2,000 00 ner month and that 
said shares of stock in said corporation are fairly and reasonably 
worth $500.00 each, the value of tbe 40 shares to which the plain- 
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tiff is entitled being $20,000.00, and plaintiff avers that the earn¬ 
ings and dividends on said 40 shares, since the acquisition of the 
business by defendant, have amounted to $17,600.00, and that the 
amount which the plaintiff would have been required to pay for 
said 40 shares had said contract been performed by defendant, 
would have been $8,000.00. 

Wherefore, the plaintiff claims $29,600.00 with interest from 
January 1, 1920, besides costs. 

2. And the plaintiff, Harry Roller, further sues the defendant, 
William E. Weigle, for that heretofore, to-wit, in the month of 
January, 1918, and prior thereto, the plaintiff, an experienced and 
successful optometrist, learning that the business of the G. L. Huske 
Optical Company (a corporation having a capital stock of $10,000.00 
divided into one hundred shares of the par value of $100 per share), 
was for sale as a whole, negotiated for the purchase thereof, and 
secured from the owner of the entire capital stock of said corpora¬ 
tion, an offer to sell the same upon terms which the plaintiff de¬ 
termined to accept, and 

Whereas, on to-wit, the 11th day of February, 1918, in order to 
carry out said negotiations and to consummate the acquisition of 
said business and said 100 shares of stock, the plaintiff and 
5 the defendant, and one Max Schumacher executed and de¬ 
livered a certain written agreement sealed with their seals 
and now here to the Court shown, whereby they covenanted, prom¬ 
ised and agreed in manner and form as follows: 

This Supplemental Agreement, Made this 11th day of February. 
1918, by and between William E. Weigle, Harry Roller, and Max 
Schumacher, all of Baltimore City, in the State of Maryland. 

Whereas, on the 30th day of January, 1918, the parties hereto 
entered into a certain contract under which the capital stock of the 
G. L. Huske Optical Company, a corporation of the District of 
Columbia, locate 1 at 1429 II Street, N. W., Washington, D. C., was 
to be purchased as in said contract set forth. 

And whereas, the purchase price was to be based upon the result 
of taking stock of said companv, the same being estimated, approxi¬ 
mately, at $8,000. 

And whereas, upon taking stock it is developed that the value 
thereof is much in excess of $8,000. 

And whereas, the said one hundred shares of stock of said cor¬ 
poration were to have been divided—50 shares to said William E. 
\\ eigle, 10 shares to said Max F. Schumacher and 40 shares to said 
Harrv Roller. 

And whereas, it necessitates the raising of additional capital to 
enable said purchase to be made. 

Now, therefore, it is hereby covenanted and agreed that the dis¬ 
tribution of said stock as set forth in said agreement be annulled, and 
that the same shall be distributed as follows: 

The said William E. Weigle, 66 shares, and to the said Harry 
Roller, 33 shares, and to the said Max F. Schumacher, one share, as 
qualifying for him as Director, (which said share, when issued, is to 
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be endorsed in blank by said Max F. Schumacher, and delivered to 
the said William E. Weigle). 

And ioU S f V rt £ e r a S reed ^at said agreement of the 30th of Jan- 
uary, 1J1 b, shall in all respects, continue, as in said contract set 


it ness our hands and seals the day and year above written. 


Test: 

ALFRED J. CARR. 


WILLIAM E. WEIGLE. 
HARRY ROLLER. * 
MAX F. SCHUMACHER. 


[ SEAL.] 

[seal.] 

[seal.] 


(> 


And the plaintiff alleges that he has fully performed every 
co\enant, promise and agreement on his part to be performed 
in the execution thereof, and has tendered himself ready and 
willing to perform every provision of said contract on his part to 
be performed, including the performance of sendees as Managing 
Director of said corporation; but the defendant has refused and still 
refuses to perform the covenants and agreements contained in said 
contract; and has refused to be bound therebv, and has secretly 
acquired either solely for his own benefit, or jointly with others the 

? 9 nnlnnA k of , sald corporation, paying therefor the sum of 
to-\ut, $20,000.00, and has taken possession of said business and is 
conducting the same, excluding the plaintiff from all participation 
therein; and has refused and still refuses to permit the plaintiff to 
have or acquire the 33 shares of stock allotted to him by said contract 
in the manner provided in said contract, or in any other manner. 

And the plaintiff says that the defendant has not kept the cove¬ 
nants so made by him, but has broken the same. 

And the plaintiff avers that the assets and good will of said corpo¬ 
ration at the time of the making of said contract were worth over 
and above liabilities, at least $50,000.00, and that the net profits 
derived from the conduct of said business since the defendant 
acquired the same is in excess of $2,000 per month, and that said 
™ A of st ° ck 3 n said corporation are fairly and reasonably worth 

u aoh ’ $, e of the 33 shares to which the plaintiff is 

entitled being .$16 a00 and plaintiff avers that the earnings and 
dividends on said 3.3 shares since the acquisition of the business bv 
defendant have amounted to $14,520,00, and that the amount 

‘ 'Ji u , the P laintlff w °uld have been required to pay for said 

-id shares had said contract been performed bv defendant 
would have been $6,600.00. • ueienoant 


Wherefore, the plaintiff claims the sum of $24,420 00 with in¬ 
terest from January 1, 1920, besides costs. 

EUGENE A. JONES, 

MUSGRAVE, BOWLING & HALL, 

Attorneys for Plaintiff. 
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Affidavit of Merit. 

State of Maryland, 

City of Baltimore, 88: 

Ilenrv Roller being sworn says that he is the plaintiff in the 
amended declaration to which this affidavit is attached, wherein 
William E. Weigle is named as defendant, said amended declaration 
being hereby referred to and made a part of this affidavit. That all 
of the allegations contained in said amended declaration arc based 
upon deponent’s personal knowledge except the allegations as to the 
amount paid by Weigle for the stock of the corporation and the 
amount of the earnings and dividends thereon, which are based upon 
deponent’s information and belief. Deponent expects to be aide to 
prove all of said allegations at the trial. Deponent is not advised 
whether or not the agreement of February 11. 1018, mentioned in 
the second count of the declaration is a valid modification of the 
agreement of January 30, 1918, mentioned in the iirst count ot said 
declaration, there being no new consideration for it. And if the 
Court, shall be of the opinion that it is not a valid modification 
8 of said agreement of January 30, 1918, deponent claims that 
there is now justlv due and owing bv the defendant to him 
the sum claimed in said first count of said declaration, to-wit the 
sum of $29,000.00 with interest from January 1, 1920, exclusive of 
all set-offs and just grounds of defense. And if the Court he of the 
opinion that said agreement of February 11, 1918, is a valid modifi¬ 
cation of said agreement of January 30, 1918, deponent claims that 
there is now justly due and owing by the defendant to him the sum 
claimed in the second count of said declaration to-wit the sum of 
$24,420.00 with interest from January 1, 1920, exclusive of all set¬ 
offs and just grounds of defense. 

HARRY ROLLER. 

Subscribed and sworn to before the undersigned Notary Public 
this 8th dav of March 1920. 

[seal.] JAMES BIMESTEFER. 


Dem nrrer. 

Filed March 30, 1920. 

******* 

Comes now the defendant William E. Weigle. by his attorneys, 
and says that the first and second counts of the declaration herein 
are bad in substance. 

Among the matters of law to be argued upon the demurrer are: 

1. That the legal effect of the agreements dated January 30th and 
February 11th, 1918, set out in said declaration was not, as 
9 is assumed by said declaration, to prohibit or disable the 
defendant for all time from acquiring capital stock in the 
corporation therein referred to. 
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J;,™- no , tlmel . v tender by the plaintiff of performance or refusal 
by the defendant to perform is alleged. 

FeblmlrvS nh ^ f effeC< °^ the a F eements of January 30th and 
t ebnian 1 lth was to provide as between the parties thereto the 

terms and conditions upon which, if they should jointly acquire the 

condnctl^ °u the cor P° ratlon > they should hold said stock and 
conduct the said corporation, and not to bind the said parties to nur- 

chase said stock, as is by the said declaration supposed. 

,, 11 ' a 4 t . 11 does not appear by the said declaration the joint pur- 

breich° f on h thc a , P1 rt 9 f . th ® said corporation was abandonee! in 
- <u ipi 0n , 0 P ar f °f defendant, of any contract. 

o Ihat the said declaration fails to aver a timely and continuing 

™ ln T nn t p Wl ln T; s °, n ,he P art of the parties to the said com 
-A G i than t l ie d £ fendant > that is, on the part of the plaintiff 

rtoek , f th C P hUr T her ' fir r' t0 Carrv out the P ur chase of the sFiares of 
bv it, f , d corporation upon such terms as could be obtained 
bj t e said parties from the owner of said stock, and second, to carrv 
on the agreements set out in the declaration, or either of them. V 

a eause of action C °" n ‘ S fai, " d to state faets efficient to constitute 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Defendant. 

IP To Eugene A. Jones, Esquire, attorney for plaintiff: 

on 1 Frtdav ^ April * 2°^1920. * ^ ® f ° reg ° ing demurrer wil1 be for hearing 

WILSON, HUIDEKOPER & LESH, 

.1 ttorncys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, April 9th, 1920. 

Jus,ice 0 p n residing ed pUMUant ‘° adj0urnmerU , Hon. F. L. Siddons, 


\p!rr P h 0n totl , i nS |q 9 n lti0n * ° f t t - he .i emulTer J °J defendant filed herein 
;V a , 3 ,° 1920 > a ® t0 plain iff s amended declaration, it is ordered 
that said demurrer be, and the same is hereby overruled. To the 

of record m Sr""? “ overrulin g ‘ h js demurrer defendant’s attorney 
of record, Mr. Lesh, prays an exception, which is hereby noted. ' 

Pleas of the Defendant. 

Filed April 22, 1920 

******* 

1- Now comes the defendant, William E. Weigle, by his attorneys, 
”1 son, Huidekoper and Lesh, and for a plea to the declaration filed 
in the above entitled cause and each count thereof, says that he is 
not indebted in the manner and form alleged. 
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2. And for a further plea to the said declaration and to each 
count thereof, defendant says that he did not undertake and agree 
in the manner and form alleged. 

3. And for a further plea to said declaration and to each 

11 count thereof defendant says that he is not guilty in the 
manner and form alleged. 

WILSON, HUIDEKOPER & LESH. 

Attorneys for Defendant. 

Joinder in Issue. 

Filed May 8, 1920. 

******* 

The plaintiff joins issue upon defendant’s pleas. 

EUGENE A. JONES, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, January 5, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
jury that was respited yesterday who, after the case is given them in 
charge upon their oath say they find the issue herein joined in favor 
of the plaintiff and that the money payable to him by the defendant 
by reason of the premises is Seven thousand dollars ($7,000.00) ; 
thereupon, on motion of the defendant the jury is polled. 

12 Motion in Arrest of Judgment. 

Filed January 10, 1922. 

******* 

Comes now the defendant, William E. Weigle, by his attorneys 
and moves the Court to arrest judgment herein upon the ground 
that the declaration herein, the first and second counts thereof, do 
not state the cause of action against the defendant, for the reasons 
that: 

1. The legal effect of the agreements dated January 30th and Feb¬ 
ruary 11th, 1918, set out in said declaration was not, as is assumed 
by said declaration, to prohibit or disable the defendant for all time 
from acquiring capital stock in the corporation therein referred to. 

2. No timely tender by the plaintiff of performance or refusal 
by the defendant to perform is alleged. 
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3 ; T i*ln legal effect of tile agreements of January 30th and Feb- 
ruary 1th was to provide as l»etween the parties thereto, the terms 
and conditions upon which, if they should jointly acquire the 
capital stock of the corporation, they should hold said stock and 
conduct the caid corporation, and not to bind the said parties to 
purchase said stock, as is by the said declaration supiiosed. 

4 It does not appear by the said declaration the joint purchase 
of the capital stock of the said corporation was abandoned in breach 
onjhe part of the defendant, of any contract. } 

„' 5 ,. The sa * d declaration fails to" aver a timely and continuing 
readiness and willingness on the part of the parties to the said con- 
10 ? Ct other than the defendant, that is, on the part of the 
13 plaintiff and said Schumacher, first, to carry out the pur- 
chase of the shares of stock of the said corporation upon 
such terms as could lie obtained by the said parties from the owner 
of said stock, and second to carry out the agreements set out in the 
declaration, or either of them. 

6. The said counts failed to state facts sufficient to constitute 
a cause of action. uuw 

i The facts alleged as the breaches in the said counts of the 
declaration are not breaches of the contracts therein sued upon 

CLARENCE R. WILSON, 

Attorney for Defendant. 

To Alvin L. Newmver, Esquire, 

Attorney for Plaintiff: 

Please take notice that we will call the foregoing motion to the 
attention of Mr. Justice Stafford, sitting in Circuit Court No. 1, on 

iiday, January 13th, at ten o’clock a. m., or as soon thereafter 
as counsel may be heard. 

CLARENCE R, WILSON. 

Service accepted this 10 day of Januarv, 1922. 

ALVIN L. NEWMYER, 

Attorney for Plaintiff. 

^ Motion for New Trial. 

Filed January 10, 1922 

7 


■ i* 

Comes now the defendant by his attorneys and moves the Court 

to grant a new trial in the above entitled cause. The grounds of 
this motion are: 

V J h . e . f ’ 0 " rt in refusing to instruct the jury as requested 
on behalf of the defendant. 

2. The Court erred in its instructions to the jury. 

i 3 ' Ti? e f i°", rt . erred in admitting the evidence offered bv the 
plaintiff and objected to by the defendant. 

4. The verdict was against the evidence. 

2—3973a 
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5. The verdict wife against the weight of the evidence. 

6. The verdict w*as contrary to law. 

7. The damages awarded by the jury grossly exceeded the amount 
of damages which the evidence tended to establish. 

CLARENCE R. WILSON, 

Attorney for Defendant. 

To Alvin L. Newmyer, Esquire, 

Attorney for Plaintiff, 

Please take notice that we will call the foregoing motion to the 
attention of Mr. Justice Stafford, sitting in Circuit Court No. 1, on 
Friday, January 13th, at ten o’clock a. m., or as soon thereafter as 
counsel may be heard. 

CLARENCE R. WILSON. 


Service accepted this 10 day of January, 1922. 

ALVIN L. NEWMYER, 

Attorney for Plaintiff. 

15 Supreme Court of the District of Columbia. 

Fridav, January 27, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

****** * 

The motion of defendant in arrest of judgment and the motion 
for a new trial filed herein coming on to be heard, are argued by 
counsel and submitted. Upon consideration thereof it is ordered 
that said motions be, and they are hereby each overruled. 

Friday, February .3, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Come now the parties hereto by their respective Attorneys of 
record and move that judgment on the verdict in this cause be now 
entered, which is ordered. 

Wherefore it is considered that plaintiff recover of defendant 
herein the sum of Seven thousand dollars ($7,000.00) with interest 
thereon from this date, being the money payable by said defend¬ 
ant to plaintiff by reason of the premises, together with the costs 
of suit, to be taxed by the Clerk, and have execution therefor. 

From the foregoing judgment, the defendant by his Attorneys, 
in open Court notes an appeal to the Court of Appeals; whereupon 
the maximum of an undertaking to operate as a supersedeas is 
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hereby fixed in the sun, of Eight thousand dollars ($8 000 on, 

1 ,. 10 maximum of an undertaking for e<Ss in Vl ° 0) ’ 

10 0n ? hundred dollars ($100 00) or in i;„„ the sura of 

jx>sit of Fifty dollars ($50.).’ ’ ’ thereof, a de- 


Memorandum. 


m!*""* 25 > 1<,22 -»° *1— i" <iou of „„ 0 „. laklng on 

Designation of Record on Appeal. 

Filed March 14, 1922. 

* * * * * 
ing' l,e C1Crt Wi “ Please incIn,lc in tllc record on appeal the Mow 

b Amended declaration filed March 9 1920 
2 . Deniurrer filed March 30, 1920 

p. 148 Cn,0,t ‘ d AprH 9 ’ 102 °- °'orruli„g the de.nurrer, M. 09, 

4. Joinder in issue filed May 8. 1920. 

(i Ali('/ I,ev °rdict of jury January 5, 1922 M 72 n 09 
b. Motion for new trial filed January 10 1922 ’ ' ° 2 ' 

H Minnto "/ arreSt , 0f J*Hdgiwent filed January 10 1922 
,, , , 11 e of overruling of motions, M. 72 p lfo ’ 2 " 

•• Judgment, note of appeal, etc., M. 72, n.12(i 

i ?: sasassif ***• in n “ « r ^« «pp»i. 

WILSON, HUIDEKOPER & LESIT. 

Attorneys for Defendant. 

7 Man'h/ml ^ ° f ab ° Ve ackno "'ldged this 13 day of 

A. L. NEWMYER, 

Attorney for Plaintiff. 
Assignment of Errors. 

Filed March 15, 1922. 


the d 08 pra ^ b >’ 
flic defendant that*Hs * 

mil damages only. Jintiff should be for nomi- 

damages'had been'eorrecti^stat'ed'totii°e 'jury by‘cduns° f 
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4. The Court erred in instructing the Jury that it might upon 
the pleadings and evidence find a verdict in favor of the plaintitF 
for substantial damages, inconsistent with the prayers of the de¬ 
fendant for instructions ottered and refused. 

5. The Court erred in admitting evidence over the objection of 
the defendant as to what profits were made by the witness, Sime, 
and the defendant, Weigle, by their management of the business 
of the Iluske Optical Company after their purchase of the same. 

0. The Court erred in admitting testimony by the plaintiff as 
to statements made to him by George L. Iluske, deceased, bearing 
upon the measure of damages, over the objection of the de- 
18 fendant. 

7. The Court erred in admitting testimony by the plain¬ 
tiff as to other statements made to him by George L. Iluske, de¬ 
ceased. 

8. The Court erred in admitting testimony by the witness Schu¬ 
macher as to conversations between the plaintiff and the witness and 
George L. Iluske over the objection of the defendant. 


0. The Court erred in admitting testimony by the witness Teunis 
as to conversations between the plaintiff and the witness and George 
L. Iluske over the objection of the defendant. 

10. The Court erred in declining to require the plaintiff as a 
witness to answer questions on cross-examination concerning his 
attempts to acquire the G. L. Iluske Optical business from Iluske 
when the latter was sick for approximately twenty-four thousand 
dollars when according to the witness' statement that business was 
worth approximately fifty-four thousand dollars. 


WILSON, IIUIDEKOPER & LESII, 

Attorneys for Defendant. 


Memoranda. 


March 21, 1922.—Statement of Evidence submitted. 
March 7, 1923.—Statement of Evidence signed and filed. 

19 Supreme Court of the District of Columbia. 


United States ok America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 18, l>oth inclusive, to he a true and correct transcript of the rec¬ 
ord. according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 03300 at Law, wherein 
Ilarrv Roller is Plaintiff and William E. Weigle is Defendant, as 
the same remains upon the tiles and of record in said Court, 
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In testimony whereof, 1 hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 8th day of March, 1923. 

LScal of the Supreme Court of the District of Columbia.] 

MORGAN II. BEACII, 

Clerk. 


20 In the Supreme Court of the District of Columbia. 

At Law. 

No. 63300. 

Harry Roller, Plaintiff, 
vs. 

\\ illiam E. Weigle, Defendant. 

Bill of Exceptions. 

Le it remembered that the above entitled cause came on for trial 
on January 3, 1022, before Mr. Justice Stafford and the jury regu- 
larly panelled and sworn to try the issues therein and on said third 
and fourth and fifth of January the following proceedings were had 
and exceptions taken and allowed : 

Thereupon the plaintiff, called as a witness on his own behalf, 
being first duly sworn, testified as follows: 

My name is Harry Roller; I am the plaintiff; in January, 1918, 
I was residing in Baltimore, Maryland, engaged in the optical busi¬ 
ness, 1 ha\e been in the optical business since 1893 in Baltimore; 

I am now residing in Washington; in December, 1917, I heard that 
the Iluske Optical Company, due to the condition of the health of 
Mr. G. L. Iluske, was for sale; 1 got in communication with him and 
made an engagement and came over on Sunday and he stated to me 
the condition of his health and that his business was for sale; it was 
at 1429 II Street, Northwest, in the Southern Building, an optical 
business conducted by the G. L. Iluske Optical Company, a corpo¬ 
ration; Mr. Iluske was then afflicted with consumption and it was 
absolutely necessary for him to leave the City; he was very anxious 
to sell the entire stock of the corporation; I told Mr. Iluske that I 
would like to get hold of the business and that I thought I could get 
people interested in it; I asked the opinion of my friend, Mr. Brown, 
who had been for years in the optical business; I spoke to Mr. Schu¬ 
macher and told him I had some people I thought I could 
21 get interested in it; Mr. Schumacher was of the firm of 
Schumacher and Foreman, who had been in the optical busi¬ 
ness in Baltimore for over thirty years; he told me of his friend, 
Mr. W eigle, who was just back from Panama and was very anxious to 
go into some business and had me come up to his house on Sunday 
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an<l introduced me to Mr. Weigle, tlie defendant; we made arrange¬ 
ments to come over to Washington on the following day, Mon- 
22 day ; at that time there was a blizzard and I walked to the 
station and Mr. Schumacher and Mr. Weigle met me there 
later and came on the afternoon train on the first “fuelless” Mon¬ 
day; Mr. IIuske showed Mr. Weigle through the place and he was 
very enthusiastic about it and so was I; Mr. Iluske told us ten thou¬ 
sand dollars and that he had sold some merchandise since and that 
it might not go over eight thousand dollars; we went back to Balti¬ 
more and talked the matter over and came to the agreement w-ere 
we signed this contract on the thirtieth of January. 

Plaintiffs exhibit one was thereupon identified as the agreement 
of the parties whose names are signed to it and it was introduced 
and received in evidence as follows: 


‘‘This agreement, made this 30th day of January, in the year 
Nineteen Hundred and Eighteen, by and between William E. 
Weigle, Ilarrv Roller and Max E. Schumacher, all of Baltimore 
City, in the state of Maryland, 

\\ itnesseth, that whereas, the owners of the capital stock of the 
(1. E. Iluske Optical Company, a corporation, having an authorized 
capital of $10,000, divided into 100 shares of the par value of $100 
per share, whose place of business is located at 1429 II Street, N. W., 
Washington, 1). ('.. and offered to sell the entire stock of said cor¬ 
poration to the parties hereto, at a price to be ascertained either bv 
agreement or by an inventory of the stock and fixtures belonging to 
said corporation. I he said owners of said stock to deliver the cor¬ 


poration free and clear of all taxes, public dues and charges to the 
date of delivery of stock, and especially free and clear of any taxes 
by reason of the corporation income tax provided by Act of Con¬ 
gress; said price, when ascertained, to be paid in cash or paid cash 
and part notes as may l>e agreed upon. The said William E. W’eiglc 
is to receive 50 shares of said stock for which he is to pay one-half 
of the purchase juice. The said Harry Roller is to receive 40 
shares of said stock, for which he is to pay, and the said Max E. 
Schumacher is to receive ten shares, for which he is to pay their re¬ 
spective proportions. 

It is further understood and agreed between the parties that the 
said Willi am E. W eigle, if necessary, is to loan to the said Roller and 
Schumacher, the sum necessary to pay for their respective shares of 
stock, and to take their respective notes, together with the stock as 
collateral. 


It. is further understood and agreed that from flic earnings of the 
said corporation, and as an expense, charge interest at the rate of 0 
]>er cent, payable quarterly on the said purchase price is to be paid 
by the said corporation to the said William E. Weigle. 

Jt is also further understood and agreed that the said Harry Roller, 
as managing director of the corjxjration, shall receive a weekly draw¬ 
ing account of $50.00, and the said William E. W'eigle, as sujjer- 
vising director, shall also receive a weekly drawing account of $25.00. 
That after payment of all proper and necessary expenses and taxes, 
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oo 1>r ° r,ts yIla11 1)0 to the respective shareholders 

in their proper proportions. ° luers 

Harry RoHcran.l umle . rs,ootl .« n, l agreed, that the said 

mriy Holler and Max K Schumacher, will, at each dividend navino- 

1<X i ’ 011 a( ‘ ( ‘ oun t of their indebtedness the said William F 

5SW5SC!," I 1 "'"- .. -iStJS&Si 

. i • v tliein, and so continue from time to time until 

, indebtedness shall have been paid to said William E Weitrle 
Hhen said note, together with the stock held as collateral’ dialM.e 
ret imed to the respective parties entitled thereto. ’ 

t is further understood and agreed, when the parties hereto linra 

1 t 1 ""' l"'° Sir^spSivT seS 

dividends'sHalrb^declnred'. * ,n0, ‘"" S ° f " ,e C ° rp ° ration 

„ J” ' vl,noss whereof, we have hereunto subscribed our names and 
a (Fixed our seals the day and year first above written.” 


Witness: 

ALFRED J. CARR.” 


WILLIAM E. WEIGLE. 
1IARRY ROLLER 
MAX F. SCHUMACHER 


r seal. ] 

[seal. ] 
[seal.] 


. M . r - Carr was the attorney in Baltimore; the day following the 

irnr?*y»«»i.w&rsssr.n'd 

nt up to Mi. Leshs office; there were Mr. Carr, Mr. Schumacher 
A . \\ eigle, myself and Mr. I.esh, the attornev for Mr Ifuske nd 
M. Carr was the attorney for us; we drew up the agreement of sale 
Ihe signa „res on plaintiff's exhibit numU two were thereupon 
( entitled. It was agreed l>etween counsel that nothing below tho 
signature of Mr. Roller was on the paper at tho time the witness refers 

InwlT ‘ i' VUS ° nK T n y S1 £? ed; thc P a P Pr referred to was thereupon 
as follows": m ‘ eiV ° d “ eV,denee “ iHairitiff's exhibit number two 

“Washington, 1). C., January 31,st, 1918. 

“Received of Harry Roller, of Baltimore, Maryland the sum of 
One housand Dollars ($1,000) by the cheek of William E Weight 
X a de P™ and part payment of the purchase price of one hundred 
shares of the (Isong the entire) capital stock of the G I 
I uske Optical Company, a corporation incorporated under the laws 

Ing trms (,0,Un,,,i “’ ,!, > «Pon the folC 

The purchase price of said stock to he determined by an inventory 
and appraisement to he made of the stock, fixtures and machinery 
now at 142.) II Street, Northwest. The said stock, fixtures and imp 
elnnery is to he appraised as follows: 
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24 The stock at jobber's price less G% discount for cash, that 

is to sav at the factory list price as of the date of the taking 
the inventory. 

Fixtures at tlie price paid. 

Machinery at the net cost to the vendor. 

Payment is to be made upon the endorsement and delivery of the 
certificates for one hundred shares of stock as aforesaid. 

All outstanding accounts hereafter paid for goods heretofore sold 
and delivered shall be received as the property of George L. Huske 
and delivered to him or his attornev. 

Hills, if any, payable by the Company at the time of the transfer 
of possession for goods theretofore received are to be paid by George 
L. Iluske and of goods hereafter received by the Company hereto¬ 
fore ordered bv Mr. Iluske are to be received and paid for by the 
Company. 

Federal taxes to be borne by the vendor to and including Decem¬ 
ber 81. 1917. Local (District of Columbia) taxes, rent of store and 
electric current and gas bills to be adjusted to date of transfer. 

G. L. HUSKE, 

T 'endor. 

Above terms assented to. 

HARRY ROLLER, 

Purchaser. 

In consideration of the release of the undersigned Harry Roller, 
William E. Weigle and Max Schumacher, from all obligation under 
the foregoing contract and of the payment of the one thousand dol¬ 
lar deposit to William E. Weigle, to which we hereby consent, the 
undersigned surrender all rights under the foregoing contract. 

Dated February —, 1918. 

WILLIAM E. WEIGLE. 

MAX F. SCHUMACHER.” 


At the time this paper was signed, the amount of stock (in trade) 
was represented to be between eight and ten thousand dollars, the 
purchase price was to be determined by an inventory at the jobber’s 
prices; the factory issues a price list and the jobber is supposed to 
sell at that price to the optician; he gets a six per cent discount if 
he pays on or before the tenth day following the day of purchase; 
the price the optician pays to the jobber is the jobber’s price; for 
illustration, if the jobber's price is twelve dollars a dozen, the jobber 
gets one-third off of that list, in other words, the jobber pays the 
factory eight dollars whereas the optician pays twelve dollars; the 
Huske Optical Company was on the jobber’s list and they were buy¬ 
ing their merchandise for one-third less; on the printed list of prices 
that the factory gets out the price would appear at twelve dollars and 
that would he what the optician would pay the jobber, and the 
25 factory not price is one-third less than that; the factory net 
price is the price to the jobber; the reason that in this agree¬ 
ment it was provided that Mr. Weigle was to advance the money 
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to pny for my proportionate share of the stock was that I did not have 
the money to put into this business; I had a business in Baltimore 
and he was to put up all the money and I was to devote my entire 
time to the business here; with respect to my business in Baltimore 
I had made a contract with a man for a year to pay him a salary 
and commission to take my place; (counsel stated this fact was not 
offered as an element of damage) ; Mr. AVeigle had no experience 
in the optical business; after the deposit of this one thousand dollars, 
it was agreed that I was to come over the following Saturday and 
start to take stock; Mr. Schumacher and I started to take the stock 
the following day, Sunday morning; when we started Mr. Schu¬ 
macher, Mr. Huske, Mr. reumis, an employee of Huske, and a young 
lady and myself were there; it took four or five days; the stock 
consisted of lenses and mountings and everything pertaining to the 
optical business; as we went along in taking stock, we found that 
the stock was going away above and I said to Mr. Huske: “It is going 
a little beyond what we anticipated''; in the meantime, Captain 
Weigle called over the phone and I told him: “This thing is run¬ 
ning away above our figure. What do you think of it?” He said: 

What do you think of it?” T said: “The proposition looks much 
better to me because it shows the man really did better than he had 
any idea of. 7 Tie said: “Do you think the business is all right?” 
I said• A\ ell, the stull is here. He said: “Well, you go ahead 
and finish up and 1 will raise the money. 7 So we went ahead and 
finished up the stock taking ; I hadn't seen Mr. Weigle until the next 
> I explained matters to him and he said “W hat do you think 
of it? I said, I think it is away ahead of what we anticipated, 
because the man has really made more than what he knew himself”; 
He said, “Well, I can get the money. \ will have a little talk with 
my cousin,” mentioning a name over in Baltimore; and I went 
on in good faith, kept on neglecting my business and coming over 
here and taking the inventorv, and when we got through 
2b Mr. Huske said “ Well, we will figure this thing'up and you 
come over when we are through.” In the meantime I tried 

to get in touch with Mr. Weigle, but every time I called up I could_ 

get him at the house. They said “He is out of town”; it was about 
° r finally when he did show up he said he was 

in New York; that he could not get it from his cousin because his 
cousin did not like the contract, so he went to New York: his 
cousin thought he ought to have a controlling interest in the business 
where this did not give him control; he knew a man from Panama 
who always helped him out but he had to give him some of the 
shares and if I would agree to change the contract to thirty-three and 
if All. Schumachei would reliiujuish his share he could get the deal 
through; I told Mr. Weigle in the meantime that I spoke to Air. 
Huske and called his attention to it and he said “Well, this is 
to much more than I anticipated I will sell it to you at factory price”, 
that is, one-third less than the agreed purchase price; at the time it 
was worth all that inventoried to us if w’e had gotten it and AI*r. 
Huske had agreed to sell it at one-third and I could have gone out 

3—3973a 
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into the market and disposed of every dollar’s worth of goods in no 
time because there was a terrible scarcity, particularly of lenses, and 
the majority of the inventory consisted of lenses; the situation with 
the market was that you simply couldn’t get any merchandise and 
the goods were a good purchase at the jobber s price and 1 would not 
have had anv trouble at all to dispose of twice as much merchandise; 

I told Mr. Weigle what Mr. Huske had told me concerning the 
one-third off and he acted pretty much indifferently; he said, ‘ I 
don’t believe he would do that ; I said, “\\ hv do you say that , 
he said, ‘‘Well, he has got our money, he can sell that business 
for half and then make us pay the difference and then make you 
lose all you have got too”; after we saw the stock was going higher 
than anticipated we signed that supplementary agreement of the 
11th of February and then on the same day or the next day came 
over to Washington ; Mr. Carr said, “Now you go over to Washington 
and see if they are through taking the inventory. There is 
27 no use in my going over and being at the additional expense; 

and you let'me know, and then 1 will come over”; that was 
either the same day or the next day. 

The supplemental contract referred to was thereupon offered and 
received in evidence and marked plaintiff s exhibit numbci three, 
as follows: 

“This supplemental agreement, made this lltli day of February, 
1018, by and between William E. Weigle, Harry Roller and Max 
F. Schumacher, all of Baltimore City, in the State of Maryland, 

Whereas, on the 30th day January, 1918, the parties hereto en¬ 
tered into a certain contract under which the capital stock of the 
(>. L. Iluskc Optical Co., a corporation of the District of Columbia, 
located at 1429 II Street, N. W., Washington, D. C., was to be pur¬ 
chased as in said contract set forth. 

And whereas, the purchase price was to be based upon the result 
of taking stock of said company, the same being estimated, approx¬ 
imately, at $8,000. 

And whereas, upon taking stock it is developed that the value 

thereof is much in excess of $8,000. 

And whereas, the said one hundred shares of stock of said corpora¬ 
tion were to have been divided—50 shares to said \\ illiam E. W eigle, 
10 shares to said Max F. Schumacher and 40 shares to said Harry 
Roller. 

And whereas, it necessitates the raising of additional capital to 
enable said purchase to be made. 

Now, therefore, it is hereby covenanted and agreed that the dist ri- 
bution of said stock as set forth in said agreement be annulled, and 
that the same shall be distributed as follows: 

The said William E. Weigle, 00 shares, and to the said ITarrv 
Roller, 33 shares, and to the said Max F. Schumacher, one share, 
as qualifying for him as Director (which said share when issued, is 
to be indorsed in blank by said Max F. Schumacher and delivered to 
the said William E. Weigle.) 
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,1 '\! U |n 1 !o ls ( u, i‘ her a f reed tIlat said agreement of the 30th of Jan- 
uary lldS, shall in all respects, continue as in said contract set forth 

" ,tlless our bands and seals the day and year above written.” 


Test: 


WILLIAM E. WEIGLE. [seal 1 
HARRY ROLLER, seal' 

MAX F. SCHUMACHER, [seal:] 


ALFRED J. CARR. 


nJiS'offtnl' 1 "’ t'r" ] Iuskc in which he « d he would allow 
10 mu t Ini cl oft of the net factory price was during the time we worn 

Hons* the** " " 1 rc f erred *t "'«« going away bevond our expecta- 

n. , the supplemental agreement was made after Mr Husk-e 

° d hat and af er l had told Mr. Weigle and had figured out that 

it was going to be m the neighborhood of twenty-one thousand 

York'. m ‘r V ,Ud ,h! " lle " ouId S e ‘ ‘>>c n| onev from New 
i oik, lie didn t mention any names hut said he could cot iho 

r ^wss.ssriifiiss SJassrsa 

•lay. Mr. Iluske and Air. Lesh, Mr. Weigle and n,3 I L ! 

Huske^hd •' “Ye^ 1 * ' VCrc .{ hrou ^ h ta ^j n g the inventory and Mr. 

nu.Ke .aid. les. \\ e are through. We have the fimiros ” nn,i 

hhtv Uir^ a . 1 °° 1 f , l00k S d a , t ,he ,0,aI and 11 "-as somewhere aroun 
.V'.i W "’T'" 1 / 1 and , OA.rty-four thousand in figures; I sJid 
V s \as smjeet to what he had told me, one-third off and he 

“ Yo i ,wal, - you toid ™ “it wjs£s 

price 1 ’*” ’llc^aid “WelT tatl0n H' Ve WllI - le , t you have !t at fhe factory 
I <-• ile said ''ell, my attorney is here to answer for rnp”• r 

turned around to Mr. Lesh and when I asked him a question he said • 

A\ T eiole n< 4iimKi4 4 weT' t-’ f " as r kind of s,un ned and I said to Mr! 
of a'’mistake”- T^,i iJi k ‘ IlOSC , fi ", ures ? ver - Tll «c is a possibility 
ti-uns” M,- \r', k l J!J ‘''etiook and said: “Wc will go over the 

oiii.e• he’s-iid - “Tima u,ab, ’J' d ,10,d of ,lle book and threw it on the 
, lie s,u<l . 1 hose gentlemen are careful enough. There is no 

'’ going °'cr the figures. 1 believe everything i« all riidif”■ 

we went out to lunch together and Mr W« mV S 

Jfc.-V.M- Kb- Ih.1 * They . lS“ ”, 

a thousand dollars out. And. furthermore, they can just «ell tlv 

«siiasfiftrsssr 

that thov nan dr» (li.n mi * - h . •. 1 saia - 1 don t know 

—: £ tsrLTs sari's 

onMl ""< e», all Che an,.,, I could E « from Mr I«h 
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was ‘‘Morally you arc right but when you come to legally, it is a 
different proposition*’; when we started to go out Mr. Huske came 
up, putting his arms around me and said: “You know I am a sick 
man. Give me a chance to think it over. I will write to you in 
two or three days. I want to do the right thing.” I said: “All right, 
we can wait”; I left with Mr. Weigle; I never did say that the deal 
was off; I said. “We cannot take it on the basis of the jobber's price, 
hut we are ready to take it on the basis which he told me, a third off, 
because there would have been no trouble in disposing of the goods 
sufficiently to raise the money; after Mr. Weigle and I left and, just 
the same as on previous occasions, Mr. Weigle excused himself and 
said: “I think 1 am going up to the Army and Navy Club”; lie 
always got off the car; but usually he went as far as the car to see 
me get on the car; where he went, I don’t know; he was living in 
Baltimore at the time; there was no understanding that the deal was 
off; there was no reason for me to throw the deal off because I wasn’t 
to furnish any of the money; Mr. Weigle, according to the contract, 
was to furnish all of the capital and we did not throw it up; he said: 
“Well, we will see what he will do*’; I said: “lie said he is going to 
write me”; after that I tried on several occasions to get Mr. Weigle 
on the phone hut was told he was out of town and \ was not able to 
see him or telephone him, until he came in on the eighteenth or nine¬ 
teenth of February, telling me that he had sent his wife to Panama 
and that he was going with her in a few days and he wanted his 
receipt back for the thousand dollars; I told him: “I am negotiating 
with other parties and if you can’t get it up. T will be able to get it up. 
Now I can’t give you that receipt until I make my arrangements 
accordingly”; when I spoke of other parties 1 was negotiating with, 
I meant other people to go in with me on tlie basis Mr. Huske told 
me he was going to sell it; I never heard anything from Mr. 
30 Huske until Mr. Weigle came in and told me he wanted his 
receipt and 1 answered: “1 have other people interested”; 
and he just walked out of the place and the direction he went I 
suspected he was going to Mr. Carr for the receipt; I followed him 
up to Mr. Carr's office and Mr. Weigle was there and Mr. Carr told 
me that he had given Mr. Weigle the receipt; that he understood that 
the deal was off and that he understood that I had sent Weigle up 
there; I said; “I did not do anything of the kind. You had no 
right to give it to him without calling me up to see whether I did. 
The deal is not off. I told Mr. Weigle that"; he asked Mr. Weigle 
for the receipt and Mr. Weigle was reluctant to give it back; I said: 
“All I want is a copy for my protection”; he made out a copy and 
sent for a notary and Mr. Carr signed it and so did Mr. Weigle and 
Mr. Carr said: “This is just as good as evidence as the original; if not 
better; it would show the intent of the double dealings”; the copy 
so referred to was thereupon identified and offered and received in 
evidence as plaintiff s exhibit number four as follows: 

(This paper was a copy of plaintiff ’s exhibit number two with the 
endorsements following on the reverse side:) 
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“State of Maryland, 

Baltimore City, To wit: 

I hereby certify that on this 19th day of February, 1918 before 

Halt? No4ary Publl « °f the State of Maryland, in and for the city of 
Baltimore personally appeared Alfred J. Carr, to me known, and 
made oath in due form of law that the within is a true, perfect 
complete and exact copy taken from the original this day. 

M itness my hand and seul the day and year first above written ” 

THOMAS G. HULL, 

m • . . Notary Public. 

My commission expires May 1st, 1918. 

Received this 19th day of February 1918, from Alfred J Carr 
Attorney, the original, which within the above is a true copy 

WILLIAM E. WEIGLE.” 

When Mr. Weigle came to me on that occasion he did not tell me 
and I did not know that he had the day before signed a contract to 
purchase this place with Mr. Sime. I was waiting for Mr Huske to 
write to me and then I got a letter from Mr. Lesh about a 
•>i week after that asking me to return that receipt for one thou- 
sand dollars when he already had it. 

Thereupon the letter referred to was identified as a letter which 
had come from the witness by registered mail from Mr. Lesh and 

was ottered and received in evidence as plaintiff’s exhibit number 
live, as follows: 


“Law Offices 


t-. 


AV ilson, Huidekoper & Lesh, 


Wilkins Building, 1512 IL Street, 
Washington, D. C. 


Clarence R. Wilson. 

Paul E. Lesh. 

Reginald S. Huidekoper. 


NatlTl Wilson. 
Enoch L. White. 


By Registered Mail. 

Mr. Harry Roller, 

Care Roller Optical Company, 
Masonic Temple Building, 
North Charles Street, 

Baltimore, Maryland. 

Dear Sir : 


February 26th, 1918. 


On behalf of Mr. George L. Huske of this city, I call your attention 
« *,. e fa< ;! that " e offered on February 11, 1918, to you and Mr 
" nliarn E. W eigle to carry out the agreement which you made with 
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Mr. Huske under date of January olst, 1018. Both von and 
Mr. Weigle stated that it was impossible for you to carry out the 
agreement, and you therefore finally declined to do so. Mr. Huske 
therefore became entitled to treat the contract as broken by you, to 
retain the one thousand dollar deposit and to recover of you and 
your associates any other loss to which he may be put as a result of 
vour failure to carry out your contract. 

By your associates 1 mean Mr. Weigle and Mr. Max Scheumaeher 
on whose behalf 1 understood you made the contract above referred 
to. 


Some days ago I told Mr. Weigle that Mr. Iluske would consider 
releasing you and your associates from the breach of the contract and 
told him that we would take the matter up when he presented to us 
your copy of the contract with an endorsement upon it surrendering 
any claims you might have thereunder. 

I am greatly surprised to learn from Mr. Weigle that you have 
hesitated to sign this endorsement which is so obviously for your 
benefit, and therefore write to inquire whether you prefer to remain 
liable to Mr. Huske for vour breach of contract, and prefer to 
jeopardize the one thousand dollars put up by Mr. Weigle. 

1 suppose you know that if lie loses it von and Mr. Scheumaeher 
are each liable to him for one-third of it. 

If 1 am misinformed in the matter or have misunderstood your 
attitude, please let me hear from you at once. 

Very truly yours, 

PAUL E. LESHA 


The reply from Mr. Boiler to Mr. Lesli was thereupon identified 
and offered and received in evidence as plaintitl s exhibit number six. 


‘‘The Boiler Optical Co., 
Opticians and Optometrists, 
221 North Charles Street. 
II. Boiler, Optometrist. 


Mr. Paul E. Lesli, 

Attorney-at-Law, 

15i2 II Street N. W., 
Washington, D. C. 

Dear Sir : 


Baltimore, Md., Feb. 28, 


lb 18 . 


i 


I am in receipt of your communication of the 20th and beg to 
state that 1 have reached no conclusion in the matter, hence have 
assumed no attitude susceptible of misunderstanding. 

Your letter is the first information that I have had about this 
matter since February 18th and I have not received from Mr. Huske 
a letter which he promised to write, nor have I been able to get a 
personal interview with Mr. Weigle, so that I am entirely in the dark 
as to the status of the transaction. 
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If you will bo good enough to frankly advise me whether or not 
there is any secret understanding between Mr. Iluske and Mr. Weigle 
whereby my interests may be affected, 1 can readily determine mv 
course, but 1 can neither ascertain from Mr. Iluske nor Mr. Weigle, 
what, if anything, they purpose doing between themselves. 

I he original contract was made upon a representation made by 
Mr. Iluske, upon which I had every right to rely, and likewise the 
subsequent negotiations were based upon certain understandings and 
agreements with Mr. Weigle, and if it is the intention of Mr. Weigle 
not to perform his contract with me, and by obtaining a release for 
Mr. Huske, thereby release himself, you can readily see that this 
makes a situation requiring some consideration. If Mr. Huske and 
Mr. M eigle will place me in position where no unfair advantage will 
be taken of me, 1 am content to do almost anything reasonable in the 
premises, but you must concede that being entirely uninformed as 
to exact conditions, I am really at a loss to know what to do, and 
have assumed no definite attitude whatever. 

I will be very glad if you will arrange a meeting of all parties so 
that we can come to some clear and definite understanding, and avoid 
any further complications. 

Thanking you for a prompt response, T am, 


Yours very truly, 


HARRY ROLLER.” 


A week had elapsed after I had been at Mr. Carr’s office with Mr. 
Weigle before I had received this letter from Mr. Lesh; I had not 
been able to reach Mr. Weigle during this time and I never heard 
from Mr. Iluske; at that time with respect to carrying this deal 
through without Mr. \\ eigle, Mr. Schumacher had another party, in 
fact, two; I am pretty sure I could have been able to take the 
proposition up because it was so good that anybody, after it was ex¬ 
plained to them, would think it a sure investment because 
33 that stock could have been taken out and placed on the 
market with the condition of the market at that time; re¬ 
ferring to the statement in Mr. Lesh’s letter that Mr. Weigle and I 
stated it was impossible to carry out the agreement, I never made any 
statement except, “We are ready to take that proposition at Mr. 
Huske’s figure, that is at one third off” the contract price. I have 

I am still waiting for the letter from Mr. Huske; 

1 never got any reply to my letter to Mr. Lesh; Mr. Lesh did not in 
any other letter or ever tell me that a week before he wrote that letter 
Weigle had signed another agreement with Huske to buy this place 
with Sime; at the time \ got this letter from Mr. Lesh, I did not know 
positively that Mr. Weigle had signed up with Mr. Huske to buy 
this place with Mr. Sime but I had heard rumors of it and that was 
the reason I wanted him to disclose what the situation was before I 
committed myself; I don’t know whether Mr. Weigle did go to 
Panama a few days afterwards. 

The agreement between Mr. Huske, Mr. Weigle and Mr. Sime, 
dated February 18, 1918, was thereupon at the request of the plain- 
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tiff, produced by tlie defendant and marked for identification plain¬ 
tiffs exhibit number seven. The agreement, dated the same day, 
between Mr. Si me and Mr. Weigle for the purchase from Mr. Huske 
was similarly produced and marked for identification plaintiff’s 
exhibit number eight. 

Thereupon said agreements were offered in evidence and objection 
was interposed on l>ehalf of the defendant upon the ground that a 
subsequent contract made between this defendant and a third person 
not a party to this suit, is irrelevant—that the transaction was closed 
in so far as plaintiff was concerned and what happened to the de¬ 
fendant after that is not relevant. Said objections were overruled 
by the Court and the said papers admitted in evidence and an excep¬ 
tion noted on behalf of the defendant and allowed by the Court, the 
court stating: 


‘T inferred from the opening statement that the case is brought 
upon the theory that Mr. Weigle was under obligations to the com¬ 
plainant in the nature of a partnership; that there was a joint 
34 ownership there in that evidently they were jointly to get 
what they could out of this chance to buy, and that he be¬ 
trayed him by making the contract through another person.” 


Said agreements so admitted in evidence were as follows: 


“Plaintiff’s Exhibit #7. 


This agreement, made this 18 day of February, 1018, by and be¬ 
tween George L. Iluske of the District of Columbia, party of the 
first part, hereinafter called the vendor, and Robert J. Sime of 
Pittsburgh, Pennsylvania, and William E. Weigle of Baltimore, 
Maryland, parties of the second part, hereinafter called the pur¬ 
chasers. 

Witnesseth that the vendor agrees to sell to the purchasers one 
hundred shares, being the entire capital stock of the G. L. Iluske 
Optical Co., a corporation incorporated September 10th, 1910, un¬ 
der the laws of the District of Columbia, and the said purchasers 
agree to buy the same for the sum of twenty thousand dollars ($20,- 
000), to be paid as hereinafter set forth. 

The property of the said Corporation is to be transferred and 
delivered to the parties of the second part upon the payment of the 
said sum, on March 1st, 1918, and the said property includes all 
of the stock in trade, fixtures and machinery in the premises leased 
bv the said Corporation in the Southern Building and numbered 
1429 II Street, Northwest, Washington, D. C., the vendor to con¬ 
tinue, however, to transact his usual and ordinary business until 
the said first day of March. The vendor will not deplete his stock 
between now and said first day of March to an amount greater 
than two hundred and fifty dollars ($250), cost value. 

Bills, if any, payable to the G. L. Huske Optical Co., on and 
after March 1st, for goods theretofore sold and delivered, shall be, 
when collected by the vendees, accounted for and paid over to the 
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,^°°^ S on ^ 10 Sfl id premises March l<?t shall be fnllv 
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In witness whereof the said parties have hereunto and to a du¬ 
plicate hereof set their hands and seals the day and year first here¬ 
inbefore set forth. 

G. L. HUSKE. [seal.] 

ROBERT J. SIME. [seal.] 

WILLIAM E. WEIGLE. [seal.] 

In the presence of— 

PAUL E. LESH. 

“Plaintiff's Exhibit #8. 

Memorandum of Agreement Made This 18 Day of February, 1918, 

by and Between William E. Weigle, of Baltimore, Maryland, and 

Robert J. Sime, of Pittsburgh, Pennsylvania. 

Whereas the parties to this agreement have agreed to purchase 
the stock in trade, fixtures, machiner-, good will, etc., of the G. L. 

Huske Optical Company of the District of Columbia, by 
36 purchasing the entire issue of capital stock of the said Com¬ 
pany. 

And whereas the said parties desire to settle as between themselves 
their contributions towards the said purchase and their respective 
interest in said stock. 

Now, therefore, this agreement witnesseth that in consideration 
of the mutual promises and agreements hereinafter contained, the 
said parties promise and agree: 

1. That the said William E. Weigle will, towards the said pur¬ 
chase and out of his individual funds, contribute the sum of five 
thousand dollars ($5,000) in cash. 

2. That the said Robert J. Sime, towards the said purchase and 
out of his individual funds, will contribute the sum of three thou¬ 
sand, five hundred dollars ($3,500) as follows: one thousand five 
hundred dollars ($1,500) in cash upon the closing of the said pur¬ 
chase and two thousand dollars ($2,000) as soon as he shall be 
able, by a sacrifice or otherwise, to dispose of his house at Pittsburgh, 
Pennsylvania. 

3. The balance of the financing of said purchase is to be by 
the equal contributions of the parties hereto. The said Weigle un¬ 
dertakes to accomplish the financing, in so far as the initial cash 
payment of ten thousand dollars ($10,000) is concerned, but the 
ultimate adjustment between the parties shall be by equal contri¬ 
bution of all sums over and above the original eight thousand five 
hundred dollars ($8,500) be contributed as hereinbefore set forth. 

The less contribution by the said Sime is in consideration of 
the undertaking by the said Sime of bringing into the said business 
a wholesale business to the amount of twenty thousand dollars ($20,- 
000) per annum. 
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4. The parties hereto are each to receive fifty per cent (50%) of 
the profits of the said business. The stock ownership is to be fifty- 
p? (^1%) in the said Weiglt and forty-nine per cent 
}-/ c l If th e said Sime, subject, however, to the law of the Dis- 
tnct. of Columbia requiring three stockholders, which law is to be 
satisfied by the assignment to a third stock holder of a share bv the 
said Weigle. 

In witness whereof the said parties have hereunto and to a dupli¬ 
cate hereof set their hands and seals the day and year hereinbefore 
set forth. 

WILLIAM E. WEIGLE. [seal.1 
ROBERT J. SIME. [seal.] 

3/ Said witness continued to testify as follows: 


I actively participated in the stock taking and was at the 
time familiar with the values of the stock, merchandise and fix¬ 
tures in the place; there is really one price for optical stock; the in¬ 
ventory was taken at the market value; any goods that came in 
during the taking of the inventory were supposed to be at the fac¬ 
tory price and a package did come in and we put it in the inventory 
hook at the factory price but when we came to look over the items 
I noticed that they were erased and entered at the jobber’s price 
I called Mr. Huske’s attention to it at the time and all the answer 
I got was, “Mv attorney is here and will answer for me,” and when 
I turned to the attorney he said, “I am not your attorney,” (and 
in response to a question interjected bv the defendant’s counsel as 
to what interview the witness referred’ to, he said, “The interview 
when the one package came in”). When I was negotiating for 
the purchase of this business, he told me that he started in with 
nothing and in seven years the result was there according to the 
inventory and he bought a limousine. “I never saw the machine.” 

Counsel for the defendant thereupon objected to the narration by 
the witness of the statements made to him bv Mr. Huske and moved 
to strike out the same. The Court directed an inquiry to the wit¬ 
ness as to whether the witness had told Mi\ Weigle the things that 
Mr. Huske had told him and the witness said that he had and 
the Court over the objection that the statements remain hearsay 
admitted the said statements and overruled the objection and the 
defendant noted and was allowed an exception. 

Said testimony was continued as follows: 

“Q. Just state what Mr. ITuske told you concerning the profits 
he had made that you told Mr. Weigle. Now, tell us what you 
told Mr. Weigle what Mr. Huske had told you? A. When I met 
Mr. Weigle through Mr. Schumacher, I had explained to them that 
Mr. Huske started in in a small way and that he shows ac- 
38 cording to his statement, above all expenses, in the neighbor¬ 
hood of about $10,000 in assets that is there, besides an auto¬ 
mobile and some cash which he never stated any amount for, and 
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in order to base my calculation as to the value of that business and 
the possibilities of it—he never told me just how much he made 
in figures.” 

I couldn’t tell you whether Mr. Huske owed anything on the 
stocks of merchandise that he had. Mr. Iluske was doing a wholesale 
and a dispensing optical business. What I mean by dispensing is 
that oculists will send to a man that docs not examine eyes and have 
their cards printed with envelopes and give you a prescription, when 
you go to them and sav, “You go to so and so”; there are three or 
four here who do not examine eves, and in consideration of which 
the oculists send them to them. Sir. Iluske's business was what they 
called a dispensing business. They filed prescriptions only from the 
oculists. lie told me he had in the neighborhood of twenty thou¬ 
sand prescriptions and that is one of the most valuable assets there is. 

A person comes in with a prescription and has his glasses 
39 made. If he breaks the glass or wants a duplicate lense, he 
will naturally go back where he has his prescription and with 
twenty thousand prescriptions on file that i* enough to keep a man 
going and make a pretty good thing out of it if he never gets any 
new work, the breakage and duplication for twenty thousand. It 
is hard to estimate the value of that list. I should say it would he 
worth at the lowest figures fifty cents a piece. The business had 
been incorporated for seven or eight years. I don’t know whether 
he had been located in the same place. I have an idea based upon 
my experience as to the value of tne good will and I should estimate 
the value of the prescriptions and the list as worth at least twenty 
thousand dollars. lie told me that he was selling this business and 
the only good will he asks is that it will bring about ten thousand 
dollars. He said the difference between what he paid for it and tin* 
jobber’s price and I thought this was fair. That was before I made 
my final arrangement with him. I think he died in April following 
that February. While his negotiations were pending Mr. Weigle on 
several occasions asked me what I would take for my share in the 
business. He asked me whether I would taJ<e three thousand dollars 
and I said I would not and finallv I asked him whv he brought this 
up and he said he just wanted to make sure that that business was 
what I thought it was, that it was so good. On three different occa¬ 
sions he said. “I just want to make sure that you are positive in your 
convictions.” I know Mr. Sime, and have known him for years. 
He was a traveling man for the Julius King Optical Company. Tin* 
first dav we started taking inventory, on Sunday, Mr. Sime and 
another gentleman walked in the hack way of the Huske Optical 
Company and he turned to me and said. “I think you heat me to it " 
and I said, “I think I did if you mean buying the business”. With 
that he 9poke to Mr. Huske and left. After that T did not see Mr. 
Sime until after he came to Baltimore one day and came in and 
said he understood I had turned the proposition down and l said 
he understood wrong. I don’t recall when this was that Mr. Sime 
came to Baltimore. It was either a day or so before Mr. 
Weigle or a day or so after Mr. Weigle came in for the receipt. 
I told him absolutely that I did not give it up. 
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And thereupon upon cross-examination said witness testified as 
follows: 

That he had been in the optician's business since 1893 and in 
Baltimore since 1900, the theoretical and practical side both and is 
absolutely familiar with the business and with the value of optical 
instruments, lenses, etc., and all matters dealt in in an optician’s 
shop. Someone came into my place and told me that the Iluske 

a r 1 tt V ompany was ^ or I can’t recall who it was. I wrote 

V 1 • “ ll ^ke a letter (the date of which agreed between counsel was 
January 6, 1918), and came to Washington the following Sunday 
and met him by engagement at his place of business. I did not 
then make any examination of his stock in trade, simply listened to 
Ins proposition. Tie told me the condition of his health*and showed 
me the place and said that around ten thousand dollars was what 
d would inventory. As to the good will, he said, “You realize that 
the prescriptions is almost a bigger asset than the value of the stock, 
but I am willing to let that go and vou pay me the difference be¬ 
tween the factory price and the jobbers price and I think it will in¬ 
ventory in the neighborhood of ten thousand dollars”. I told him 1 
was not in a position to buy it but 1 thought I could get people in¬ 
terested to go in with me. 1 got into communication with some 
mends of mine to see if T could raise the monev and get them in¬ 
terested and I succeeded in doing so as I thought. I saw several 
friends of mine. T saw Mr. Schumacher and he told me of his 
friend from Panama who had a family here and was trying to get in 
something. I did not know who it was. lie called me up after that 
and asked me up to his house as he was going to have the party up 
there. I explained the situation to him as Mr. Iluske gave it to me 
and \\ o went, to M ashington and came back and signed that contract 
in Baltimore at .Mr. Carr’s office. Captain Weigle at that time had 
not had any experience in the optician’s business and I knew that 
he was absolutely ignorant of the stock in trade and that he 
11 was absolutely taking my word for the value of it and was 
relying upon me for my practical knowledge and experience. 
Jle was putting up the money and I was going to furnish the ex¬ 
perience and my skill as an optician in the conduct of the business 
1 was absolutely not going to put up one cent of money. The contract 
will show that. (Asked whether witness did not understand ques¬ 
tion to mean that he was not to put up any monev for the immediate 
purchase of the place and answers) I wasn’t to put up anvthim*- 
excepting the dividends at the end of the vear which were to be keiH 
by Mr. \\ eigle until the stock was paid for and then turned over to 
me In the meantime he was to get six per cent on the amount he 
had advanced. I was not obligated to pay the money back except¬ 
ing m the manner in which it is in the contract, out of profits. T 
wasn't bound then to find some money to answer the obligation of the 
contract. I was bound only to pay out of profits. I was to get fifty dol¬ 
lars a week as my salary, referred to as a drawing account. I was to 
give a note to Captain Weigle and the dividends or profits were to be 
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credited on the note and that note was to represent my financial in¬ 
terest in the enterprise until it was paid off out of profits. At the 
time I signed this on the 30th of January, 1 had an option on the 
business with Mr. Huske according to those letters. I kept com¬ 
municating with him and keeping in touch with him to show what 
progress I was making. On the 30th of January I had not vet 
any written contract with the Iluske Optical Company or with Mr. 
Huske, excepting that it was a verbal agreement and according to 
those communications that T had an option. I had no written agree¬ 
ment until the next day and did not make a deposit until the next 
day when I took a receipt. The document, plaintiff's exhibit number 
three, embodied my and Captain Weigle’s agreement for the pur¬ 
chase of the Iluske Optical Company. By that agreement it was 
recited that the purchase price was to be determined by an in¬ 
ventory and appraisement to be made of the stock, fixtures and 
machinery at 1429 TI Street, Northwest. I hadn’t any reason to 
make my agreement about the purchase price any different. 
42 I thought Mr. Huske knew what he had in stock. Had I 
known how it turned out I might have made it different. I 
don t say I made a bad bargain. I think I made a good bargain. 
I attended at the shop when that inventory was being taken, not once 
or twice but I was there all of the time. I left my business to run 
itself, as it were, and came over here taking stock. I was familiar 
with the inventory as it was being made but there were some figures 
not put down as the inventory was taken. I knew what the price of 
merchandise was but Mr. Huske filled in the cost and that is the 
reason when I came back I wanted Mr. Weigle to go over those 
figures and see if they were correct and he threw the book down 
and said, “Those gentlemen are familiar with the figures”. 1 was 
taking the quantities. So many pair of lenses of a certain kind 
and so many frames but the price was not fixed on that. Then you go 
over and put the prices on. On the occasion when I came with Mr. 
Weigle and met Mr. Lesh and Mr. Iluske, I did not know that the 
inventory price which was to be the purchase price was thirty-four 
thousand dollars. I didn’t understand that at all. I understood 
that Mr. Huske told me he was to sell that at the factory price. I 
would not have continued with the inventory if it were not for that. 
(Asked if lie was not willing to carry out this written contract accord¬ 
ing to its terms) I was willing to carry out the contract as agreed in 
front of witnesses before Mr. Iluske. 1 was willing to carry out 
the written contract if it did not exceed as he first represented it. 

I am not saying that that was mentioned in the written contract but 
I had every reason to believe that Mr. Iluske knew what he had 
and liadn t in stock. (Asked “Whether on the day you met Mr. 
Lesh, Mr. Weigle and Mr. Iluske at 1429 II Street, on the 11th of 
February, whether you were then or at any other time willing to pay 
the price agreed upon for the property”, Mr. Lesh was trying to put 
this question to me at the time down there and I told him that I came 
over here to see what the inventory is at the suggestion of my lawyer 
and I saw and I wasn’t satisfied until I went over the figures and 
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when I asked Mr. W eigle to go over the figures lie threw the 
do hook down and said he was not going over it. I knew that 
Captain \\ eigle knew nothing about the optieal business but 
1 insisted on his going over the figures to see whether the figures were 
right. You can possibly figure out a column and it may be a mis¬ 
take of a hundred dollars. 1 think it was the least he could have 
done to say lie would go over them. “But Mr. Weigle knew just 
exactly what lie was doing when he threw the hook down, as it 
turned out afterwards.” There wasn’t any use for me to go over the 
figures. If you will let me have that hook I can show you where 
he changed the figures on one item because that came in from the 
factory and we were to get it at the factory price but when I asked 
Mr Huske what he meant by that and when I asked Mr. Lesli, he 
said I am not your attorney”, and as a layman I did not know what 
to say. As to whether I was then and" there willing to pav the 
in\entory price of thirty-four thousand dollars, I did not answer 
that question at all. I said we are ready to take that according to 
Mr. Huske’s promise of one third off. (Asked “You were not 
willing to fulfill this contract at that time and place?”), I didn’t 
sa > 1 would or would not. I was not ready to perform anv contract 
without my attorney. I had to go back and consult my attorney 
first before I would give any answer; Mr. Carr was my attorney at 
that time. I was not ready to give any answer at that time and I 
didn t and Mr. Iluske said he was going to write me and I didn’t 
heai from him until T heard from Mr. Lesli in this communication 
and my letter there shows I didn’t decide one way or the other. I 
did testify on direct examination that I told Mr. Huske when 1 
siiw the figures, thirty-four thousand dollars, that it was much too 
big. I did say on direct examination that w’e w’ere not ready to 
pa\ as much money for the business as thirty-four thousand dollars 
I still say that we were not in a position to pay that and don’t deny 
that, but we were in a position to buy it at the price Mr. Huske said 
he would give it to us, one-third off of the jobber’s price. 

41 Thereupon the following colloquy ensued: 

“Q- Th en, as I understand it, Mr. Roller, you knew this busi¬ 
ness was worth according to the inventory $34,000; you knew that the 
prescriptions were worth $10,000; you knew that the good will was 
worth another $10,000. making a total value of that business of 
*54,000; you told Mr. Huske, a sick man, you could not pav $34,- 
000, and you brought him down by oral agreement to sell that busi¬ 
ness worth $54,000 for $24,000; is that correct? A. Mr. Huske told 
me- 

Q Is that correct? A. You put the question in such a way I 
don t undeistand it. ^Now, if you put it in a little clearer wav to me 
1 might be able to answer it. I can only answer this wav: Mr. Huske 
represented this to be but perhaps between eight and ten thousand 
dollars. \\ e based our calculations upon those figures. We signed 
an agreement with Mr. Huske and w r e signed an agreement w r ith 
Mr. Weigle. Then, w T hen w*e started taking the inventory and Mr. 
Huske seen that it was so much above his expectations, when I told 
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him “That is going away up ah out our expectation,” he said “Well, 
Roller, we will treat you right and will sell to you at factory price.” 
Then. I went to Mr. Weigle and told him that business can be bought 
for about $23,000, and he said “Well, I think I can raise the money, 
but you see 1 have a man and I must give him - 

Q Just a minute. The question does not relate to the conversa¬ 
tion you had with Mr. Weigle. 

The Court: I think you are both arguing the case, and there is 
nothing new in it. He has already stated this and it is a restate¬ 
ment of it. I don’t think it is worth the time of the Court now. 

Mr. Wilson: I submit, if your Honor please, I was not arguing 
the case, and in support of that 1 ask the stenographer to read that 
question. 

The Court: 1 don’t care to take any time to read the question. I 
heard it. 

Mr. Wilson: May T have the question read? 

The Court: No. I don’t think we will go back over it. I think the 
question has been answered. 

Mr. Wilson: I submit that it has not been answered, and I would 
like it read, and would ask the witness to answer it. 

The Court: lie said that he couldn’t answer it in the way you put 
it. It was not put clearly to him. T think it is an argumentative 
question, Mr. Wilson, and brings out very strongly your own view 
of the case, and I don’t think vou can ask the witness to adopt it. 

Mr. Wilson: I think, if your Honor please, the question was proper 
cross-examination and that T am entitled to an answer to it. 

The Court: He said he couldn’t answer and I decline to require 
him to answer any further. You may have an exception, if you 
desire. 

Mr. Wilson: T desire an exception noted. 

The Court : You may have it noted.” 

(Asked whether he was ever able or willing to carry out this con¬ 
tract as it was written), the witness further testified: 

45 I wanted to consult my attorney and I never gave any defi¬ 

nite answer and thereupon the Court interrogated the witness 
and said, “He asked you whether you had in your mind you were 
willing” and the witness answered, “No, sir.” 

Witness further testified that Mr. Weigle was supposed to be my co¬ 
partner in the transaction and whenever he asked any question I 
noticed he (Mr. Lesh) wasn’t so particular about answering any¬ 
thing to him. He discussed the matter freely with him but when I 
asked a question I had no attorney then. I don’t know that he dis¬ 
cussed the matter in my presence, absolutely not. If Captain 
Weigle asked a question Mr. Lesh did not seem to be particular in 
saying that he was not his attorney but with me he was. He didn’t 
sav “T am not your attorney” to Mr. Weigle. (Asked whether he 
did not, however, hear the conversation between Mr. Lesh as the 
attorney, and Mr. Weigle), there wasn’t any conversation there ex¬ 
cepting when T asked the question and those were the only answers 
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T we?* out with Mr. Weigle to talk the matter over, 
ran in t ' H 1 0W T n ai V wi,h that thousand dollars; that they 

ferenra ” nnTn and f t l0 bus ' r ' ess , nn(1 char fi e me with the dil 
tHnn nn.l l ! I’™, " len 5 “1® back ’ Mr - Lesh told me the same 
thnnnht T u Ji nc ?. arou P d nni w^i “It don’t seem to be right. I 
thought I was dealing with people here and getting a square deal,” 

4f, L-ni 1 L f ‘ to,d me ’ . MoraII y. you are right” but I didn’t 

46 know’ what he meant by that. I didn’t ask him what he 

wantedTntHi b ’ V i '" 1 j U< ? ,bat when I left that interview I 
ted to see my lawyer and that my lawyer was Mr. Carr of Balti- 

waT' / J„ ent T ,0 , Balti ; nore and 1 did se e him and he told me to 

after that T^Sdn? f l° r “ 'V'" Huske - That is a » I did 

alter that. I didn t do anything but what I was advised to do to 

inc t for d th e Vn ,at th T at ' < ; tt ? r would bring forth and I am still wait¬ 
ing for the letter. I didn t do anything between the time of that 

interview and February 28th and I didn’t take any steps to hold m/ 
0 this contract. My contract was with Mr. Weigle. I under¬ 
stand that 1 had a contract with Mr. Huske and Mr Huske broke 
he contract Mr. Huske died before 1 had opportunity to do anv- 
think and the Huske Optical Company was then Mr. Weigle Mr 
\\eiglewas then president of the Huske Optical Company '(Wit¬ 
ness attention was cal ed to the fact that the contract was signed “G 

noration 0 mT'Y V'.i i wm * * ,Iin K his stock in the co^ 

poration. (Asked whether he took any steps to hold Mr. Huske or 

n. estate lesponsible for the breach of contract), I got a letter from 

ns attorney and I was waiting to hear from his attorney I took 

Mr H°nV r aS i adV ';T d bv ,,,y ftorney to take. The contract that 
Mi. Hu.ske bioke with me was the one you have there,—the contract 

afterwards when lie said that in view of the fact that it was going 
so far beyond his expectation that he would give it to me at the 
factory price and it was on that basis Captain Weigel agreed tosign 
hat second contract because he said he could raise that amount of 
wwft a ? fl ' e husmess was afterwards sold for less than that. 
When lie told me lie would sell the business for one-third less it was 
because lie wanted to get out of it. Ilis health was in sueh condi- 
r/ ba ,le "anted to get out. I am in business now at 705 Four- 
eenth Street, Northwest. in this City, as the proprietor of the Kins¬ 
man Optical Company. I have not been continuously in the optical 
business as I was out of it for a year and a half owing to tlnfcon- 
dition of my health. I worked for someone else as an optician 
4/ but I was without any occupation at all for just exactly one 
year. I he written agreement between Mr. Huske, as vendor 
and me, as purchaser, was prepared as nearly as I can remember bv 
Mr. Carr, as my lawyer, and Mr. Lesh, as Mr. Huske’s lawyer, anil 

,"" Cd r° Cr !-' S U,,0n wI,K ; h we "' ere S°ing to buy the prop- 
f, y ', le ', n / or , niatl . on ? s to trade phrases in this contract such as 
stock at jobbers.price less six per cent for cash, that is to say, at 
the factory list price as of the date of the taking of the inventory” 
was furnished by Mr. Huske and myself. Iy 
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On redirect examination, said witness testified: 

At the time this contract with Mr. Iiuske was prepared Mr. Weigle 
and Mr. Schumacher were there and Mr. Carr was representing all 
three of the purchasers. Thereupon the witness identified several 
papers as constituting the file of his correspondence with Mr. Huske 
before he finally closed the transaction with him and said papers 
were ottered and received in evidence as exhibits number nine to 
sixteen, inclusive, as follows: 

Objection was then interposed as to this line of testimony, the 
statements of the witness of what Mr. Iiuske had communicated to 
him and he had communicated to Mr. Weigle. Objection was made 
particularly to the memorandum on the back of exhibit number 13. 
Other ground of objection was made that there is no ambiguity in 
the contract and these letters are not offered to explain the contract 
and are irrelevant. The said objections were overruled and the let¬ 
ters and memoranda admitted in evidence as heretofore stated as 
follows: 

Plaintiff’s Exhibit #9. 

‘Man. 5, 1917. 

Mr. G. L. Iiuske, 

c/o G. L. Iiuske Optical Co., 

Washington, D. C. 

Dear Sir: 

I understand that you are holding your optical business for sale 
in its entirety, and I am writing to find out when it would be con¬ 
venient for you to have me run over to Washington to see you, inas¬ 
much as I am tied down to mv business very much here 1 would 
prefer making this visit some Sunday, unless it is agreeable 
48 for you to come over to Baltimore some week day, at which 
time we could get into full particulars. 

Trusting that I may hear from you by return mail, I am 
Very truly yours,” 


Plaintiff’s Exhibit #10. 


“G. L. Huske Optical Co., 
Washington, D. C. 


Mr. Ilarrv Roller, 

Baltimore, Md. 

Dear Sir: 


Jan. 7. 


1918. 


Your letter of the 5th received and I will say in reply that I will 
be glad to see you on next Sunday at any time convenient to you. 
Please let me know what time I may expect you. 

Very truly vours, 

G. L. HUSKE.” 
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Plaintiff's Exhibit #11. 


Mr. G. L. Huske, “ Jan - 8 ’ 1918 ‘ 

1429 H St, 

Washington, D. C. 

Dear Sir: 

In reply to your communication of Jan. 7 beg to state that I 
' 11 be . over in " ashington arround twelve o’clock, noon. Can von 

for "-on n ° W Where 1 am ( ° Iueet y° u > and if that time is convenient 
Very truly yours,” 


Plaintiff's Exhibit #12. 

“G. L. Huske Optical Co., 
Washington, D. C. 


Mr. Harry Holler, Jan ' 9 ’ 1948 ‘ 

Baltimore, Md. 

Dear Sir: 

In reply to your letter of Jan. 8 will state that I will be "lad to 
Sunda ° U P ° f busiuess > 1429 H St, N. \V„ at noon on 

\ cry trul v yours, 

G. L. IIUSKE.” 

Plaintiff's Exhibit #13. 

“G. L. Huske Optical Co., 

Washington, D. C. 

at,, ir i> 11 Jan. 15, 1018. 

Air. Harry Holler, 

Baltimore, Md. 

Dear Sir: 

Vans of the 14 at hand and in reply I beg to say that you are 
asking more ol me than I can promise. I have no way of ii.akin- 
you such a guarantee but see no reason, as 1 stated to you, why you 
should not remain on the wholesale lists, and if you wish to buy this 
business under these conditions you may do so; on the other hand I 

think it is bad policy to even think of writing to the factories before 
we come to terms. 

This guarantee seems to be a condition to buying the busi- 

49 ne |f ? n , d 1 ,'*« ‘".sav that in as much as I am not eom,- 

..,11 i P r.?l t< ! S(,| V cclmR sure that I can get a manager that 
'MU be satisfactory during my absence, 1 will not consider vour 
proposition with this condition. 
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I think you for your prompt attention in this matter and trust 
this is clear and will be satisfactory answer, I remain 
Very truly yours, 


G. L. IIUSKE.” 


Retail, 1917 

Whols. 

Misc. 

Salar. 

Rent. 

Not. light. 
Phone. 


Pencil Memo, on Back. 


22,545.95 

17,082.64 

845.56 

6 , 000.00 

2 , 100.00 


Plaintiff's Exhibit #14. 

“G. L. Iluske Optical Co., 
Washington, D. C. 


Mr. Ilarrv Roller, 

221 N. Charles St., 

Baltimore, Md. 

Dear Sir: 


Jan. 22, 1918. 


V e are enclosing a statement of last year's business which is, so 
far as we could do it hurriedly, about right. 

Our wholesale and retail accounts are a little confused; will say 
that we did about $2,000 a month retail. We are doing more than 
that this month. 

1 hanking you to return the enclosed statement we remain. 

A ery truly yours, 

G. L. IIUSKE OPT. CO.” 


Plaintiff's Exhibit #15. 


Mr. (I. L. Iluske, 

1429 II St. N. W. 

Washington, J>. C. 

Dear Sir: 


Jan. 25, 1918. 


1 have received the figures which I asked for, and went over them 
thoroughly. I am making every effort to let you know one way or 
the other not later than next Wednesday. I will be in Washington 
onclci^ \ ith party, whom I am trying to interest with me in the 
proposition, as he wants to look the place over, and we will then be 
able to decide one way or the other. I shall return the figures to you 
in person, when I sec you next Monday. 

I hope this letter will find you much improved in your health, 
close with best wishes. 

Yours respectfully,” _ 
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50 Plaintiff’s Exhibit #16. 

“Western Union Night Letter. 

0. L. Huskc, Jany ' 29, 1918 ' 

1429 H St. N. W., 

Washington, D. C.: 

Have decided to buy your business on terms you have stated to 
me when I was over on Monday. AVire and let me know what time 
lnursday it will be most convenient for us to see you and make 
final arrangements. 

HARRY ROLLER.” 

Said witness further testified: 

I asked him, Mr. Huskc, to guarantee that the factories would 
continue us on the wholesale list so that we could get the one-third 
o of the new merchandise we bought and he saw no reason whv 

lAuif, 8 '" ,0 us ' 1 <l0 not know whether after the place was 
sold by Mr Huske it was continued on the factory list. (The witness’ 

attention being called to a letter from Mr. Huske saving that they 
did about two thousand dollars a month retail business.) The mar¬ 
gin of profit ordinarily in the retail business is about one hundred per 
cent, net. I will take that business of two thousand dollars and 
pay the overhead and all. The figures on the back of Exhibit 
thirteen were given me by Mr. Huske. He asked me to return them 
and I made a copy of the figures on the back of this letter for my own 

Mr°Wdg”e' 1 dld rCtUm thcm ’ 1 001,11111111 ie-ated these figures to 

The same objection was here again interposed and the Court stated 
that it was understood that the same objection and exception ap¬ 
plied to this communication from Mr. Huske to the witness. The 
margin of profit in the wholesale business will average thirty per 
cent.. he memorandum of expenses does not include light or 

.■Mil!l. 0ll ri' . A V 7° '. 'Ti" , "1’ ,l,c •Wecment and everything, or 
ather aftci we had a talk before we even drew up the contract I 

send the (above) telegram to Mr. Huskc that we were coming over 

I am under the impression that Mr. Weiglc knew that 1 had sent 

this telegram to Mr. Huske. 1 am not positive of it In mv 

• )1 opinion as an optical man the G. L. Huske Optical Company 

was at the time I completed negotiations with Mr Weiglc 

for its purchase considering the stock as per the inventory, g.md 

i" f . hc bl,sln(>ss al >J the amount of the business, as shown here bv 
the testimony, was worth about sixty thousand dollars, good will 
and all. I based my calculation on the amount that was paid for 
he business and the actual value of the stock at jobber’s price plus 
the piescnptions which was a big asset and the lease at the time. 
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And thereupon said witness upon re-cross-examination, testified: 

1 have always had that judgment of the value. (Asked whether 
ho had that judgment at the time he told Mr. Huske he could not 
pay thirty thousand dollars for the business), I did not say that. I 
said only that he had told me he was going to take one-third off. I 
was not ready to take it at the inventory price which was about 
thirty-four thousand dollars. I did not refuse anything. 


(After some colloquy, the following question was directed by the 
Court to be answered by the witness: “At that time vou said you 
would not pay thirty thousand dollars for it?”; and the witness an¬ 
swered, “Yes/') 


'fhe supplemental agreement was prepared after, I say, Mr. Huske 
said I could have the business at one-third off. It was prepared bv 
my lawyer at my and Mr. Weigle’s request and Mr. Schumacher’s. 
It says nothing about the one-third off price but that was under¬ 
stood. 


And theieupon further to maintain the issues on his behalf joined, 
the plaintiff called as a witness Robert J. Sime, who being first duly 
sworn, testified as follows: 

That he lives in Washington. I). C., and is in the optical business 
at fifteenth Street; that he has produced under subpoena of 
this Court certain contracts between himself and Mr. Weigie. A 
contract was thereupon produced by the witness and introduced in 
evidence as plaintiff's Exhibit number seventeen. It is a duplicate 
of the contract, plaintiff’s Exhibit number eight, which had 
t>2 been produced from the liles of the defendant and is there¬ 
fore not here copied. 

This contract was prepared by Mr. Lesh. I was familiar with 
the business of the Huske Optical Company before I made the pur¬ 
chase. under my contract with Mr. Huske and Mr. Weigie. (Plain¬ 
tiffs Exhibit number seven.) Previous to that for twenty-three 
;\ears I traveled with the Julius King Optical Company of New 
York, a wholesale company. During that time 1 knew Mr. Huske. 
1 had met him in Baltimore and \ called on him when he was in 
business here so 1 was familiar with it. I first met Mr. Weigie ami 
Mi. Huske at the Hudson Hotel about the 1/th of Eehruarv or 
whatever that Sunday was in 101S. by appointment made bv Mr. 
Huske. 1 was then located at the Baltimore Hotel in Philadelphia 
on my trip and received there a long distance telephone call from 
Mr. Huske who wanted to come to Philadelphia to talk over the 
business with me and he came on Wednesday or Thursday ami 
stayed over one night and one day. He brought his stockbook of 
tlie inventory that was taken by Mr. Schumacher, Mr. Roller and 
his help. Prior to the time that he came over to Philadelphia I 
heard that the Huske Optical business was on the market and wrote 
to him and asked him about it, and during the time the inventory 
Nuis being taken by Mr. Roller, I was in Washington on mv regular 
trip and visited the store. W hen 1 saw Mr. Huske in Philadelphia, 



WILLIAM E. WEICLE VS. HARRY ROLLER. 39 

arrangement was made for a mootin'; between me and Mr. Weiido at 
the Hudson Hotel in Washington on the following Sunday and 1 
did meet Mr Weigle there and conversed with him concerning the 
jiurchaso o this business and we made Mr. lluske an offer of twenty 
thousand dollars for it and he accepted it. As to the amount of 
the price, lie had left the stockbook with me and 1 went over it 
iind figured that tlie stock at factory price would run between 
twenty-two thousand and twenty-three thousand. According to the 
inventory price, it came to thirty-four thousand. Following the 
agreement of 1'ehruary 18, 1918, Mr. Weigle and 1 entered into 
possession of the lluske Optical Company and 1 continued 
•>•» there for a little over seven months Mr. Weigle had had 
no experience in tlie optical business before this. At the 
tune we purchased the business the fair value of the entire business 
ease and everything, I would say was thirty thousand to thirty-fivo 
thousand We complied with our contract with Mr. lluske hv 
paying off the remaining ten thousand dollars of the purchase price 
at. the rate of five hundred dollars a month. 

Thereupon the witness was asked what profit the business made 
in the seven months that he was associated in it and an objection 
was interposed by the defendant on the ground that the profit made 
alter the date of the contract is not a proper basis for measurim* dam¬ 
ages as those profits may have depended upon many elements that 
may have not been in the case if the alleged contract had been 
carried out, such as the ability of Mr. Sime to manage the business, 
the ability ot Mr. Sime to bring in wholesale business and the 
ability of Mr W eigle in connection with Mr. Sime to manage and 
conduct the business, and the said objection was overruled subject 
to defendant s right to cross-examine to bring out such matters as 
suggested; and the defendant noted and was allowed an exception 
and the said witness answered: 

The profits showed thirteen or fourteen thousand dollars from 
what we bought it at. I saw Mr. Roller in Baltimore just before or 
shortly after Mr. W eigle and 1 had signed the contract (of February 
IMh) in Ins store. The Huske Optical business had been in exist¬ 
ence, I should imagine, about ten years prior to this time. A large 
part ot it consisted of what is called dispensing business. I don’t 
know accurately how many prescriptions were on file there. Such 
a list constitutes a valuable part of the good will of an optical busi¬ 
ness In my opinion, the good will is worth ten thousand dollars 
At the expiration of seven months 1 left the store and I got my 
settlement out later and got free from it. Mr. Weigle purchased mv 
interest The margin of profit in the optical business on retail de¬ 
pends entirely on the management of the place. 

Said witness testified on cross-examination: 

T>4 T bought this business with Mr. W T eigle’s twenty thousand 

dollars. As my shares of the twenty thousand dollars I paid 
thirty-me hundred dollars cash. I sold out for six thousand two 
hundred and fifty dollars to Mr. W r eigle. W T hen I settled I had 
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been associated with him pretty nearly a year. I drew fifty dollars 
a week as salary for seven months. No dividends were paid me. 
I am not on good terms with Captain Weigle now\ I don’t speak 
to him. 1 was in Mr. Roller’s store in Baltimore at a date that I 
don't rememl>er. I think it was just l>efore the first, of March, 
after I had bought the business and I came here and asked Mr. 
Lesh in regard to whether or not Mr. Roller had any claim, after 
talking to Mr. Roller, and Mr. Lesh assured me that Mr. Roller 
had given up the project that he could not raise his part of the 
money, and I supposed Mr. Roller was putting money into the busi¬ 
ness and Mr. Lesh said he could not raise his share. 

On re-direct examination, said witness testified: 

This conversation with Mr. Lesh was after we had bought the 
business and when we were drawing up the papers for the final 
settlement. 


Thereupon on re-cross examination, said witness testified: 

The name Robert J. Sime signed to the paper, marked Defend¬ 
ant’s Exhibit number one for identification, is my signature. Said 
paper was as follows: 


Defendant’s Exhibit #1. 


“Memorandum of Settlement Between George L. Iluske, on the One 
Hand and Roliert J. Sime and William E. Weigle, on the Other 
Hand, of the Agreement Dated February 18th, 1918. 


The ten thousand dollars ($10,000) agreed to be paid in cash by 
Sime and Weigle was this first day of March paid as follows: 


The deposit of one thousand dollars ($1,000) made 
in the name of Harry D. Roller by William E. 
Weigle has been retuned to Weigle upon his state¬ 
ment that it is his property, and accepted by Huske 
as a credit upon this contract. Weigle agrees to in¬ 
demnify Huske against all claims of Roller under 


the contract made in Roller’s name. $1,000.00 

55 Weigle’s check on the National Bank of Bal¬ 
timore . $4,000.00 

Sime’s bank draft of a Pittsburg Bank on The Com¬ 
mercial National Bank of Washington. 1,000.00 

Cash from Sime. 500.00 

Check of Weigle and Sime on the Commercial National 

Bank of Washington. 3,500.00 


Total . $10,000.00 

Inasmuch as it has become necessary in order to enable Sime and 
M eigle to finance this purchase for Huske to become an endorser at 
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the Commercial National Bank up- Weigle’s notes endorsed by Sime, 
CMth in the sum ot two thousand dollars, one payable two and one 
payable three months after date, said Sime and Weigle expressly 
a^irc to pay said notes at maturity without renewal and that in de- 

In" i P ; ,y,n( ' , V s ! ml1 l‘»ve the right to add the amount 

in and demanded of him on the said notes to the amount due under 

he deed of trust.given for the purchase money hereunder and to en- 

. rl.vi . re P«.yn*e n t to him ot said amount by all of the remedies 

thereby secured. ^ “* ° f the non W melU of the notes 

Weigle and Sime to George L. Huskc. 


Personal taxes to the District of Columbia for 
the year ending June 30, 1918, assumed to 
be $45.45. Huske’s share to the first of 
March, to be paid by Weigle and Sime in 
Mav. 

Kent paid by Huske for the month ending 
March 15th in the sum of $175, Weigle and 
Sime’s share . 

Pay roll for the current week will be $120, and 
will be paid bv Weigle and Sime, Huske’s 
share for this is. 

The bill for electricity is to be requestion 
from the Electric Eight Company by Huske to 
be rendered to March 1, and will be hereafter 
paid by him. 

The gas bill was paid several days ago and 
the amount accruing since then is trifling and 
is not to lie considered. 

The Federal Income and Corporation Tax 
for the year ending December 31, 1917, and 
previous years are to be paid by George L. 
Huske hereafter. 

Rills for goods received during February 
have not yet been rendered. They will be ren¬ 
dered approximately March 10th, and will be 
forwarded to Huske for payment. 

«>(> Balance due this day paid upon the 
present settlement from Huske to 
Sime and Weigle. 


$30.30 


$87.50 


80.00 


$22.80 


$110.30 $110.30 

The shares of stock have been this day delivered to Sime and 
W e, 8* 0, ( * 1 . v endorsed by the persons in whose name thev stand 
upon the books of the Company, that is, by George L. Huske, 
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Minnie Huske and George Kingston. The issue of new shares 
of stock to Weigle, Sime and the holder to be hereafter named 
of one share, is postponed only because said third holder has 
not yet been named and the reorganization meeting has not yet 
been held of said Company for the election of a President 
and Secretary. The trustee, Lesh, is to be notified of the name of 
the holder of said stock in order that he may fill that name in the 
deed of trust. In the contemplation of the parties the shares of 
stock have now been delivered to Sime and Weigle and redelivered 
by them to by them to the trustee under the deed of trust. The 
amounts due to Huske from customers which are to be paid through 
the Company will be rendered by the Company in accordance with 
a statement prepared by Huske and if and when collected will be 
transmitted to Huske. 

Above memo, is a correct statement of today’s agreements and 
transactions, March 1, 1918. 

PAUL E. LESH. 

WILLIAM E. WEIGLE. 
ROBERT J. SIME. 

GEO. L. HUSKE. 

That was the paper executed at the time of the interview with 
Mr. Lesh to which I refer. 

On re-direct examination said witness testified: 

The conversation which I had with Mr. Roller in Baltimore was 
a couple of days before I had this conversation with Mr. Lesh. In 
that conversation Mr. Roler told me that he had not given up this 
contract. Mv disagreement with Mr. Weigle came during my associ¬ 
ation with him in the business and was the cause of my withdrawal 
from the business. The price lie paid me for my minority interest 
in the business was not the fair value of my part of the business 
which value was more than this amount. The fair value of my 
share of tlie business at the time he bought me out was between 
nine and ten thousand dollars, according to the invoice. (Q. Between 
nine and ten thousand dollars in addition to what you had received? 
A.) In cash. 

And thereupon the plaintiff further to maintain the issues on his 
part joined, called as a witness William Ralph Teuxis, who 
57 being first duly sworn, testified as follows: 

I am an optician. My place of business is 1404 New York 
Avenue. I was employed by the Huske Optical Company from 
February 1. 1917 to May 25, 1918, while Mr. Huske conducted the 
business and after the purchase by Mr. Weigle. T was there during 
the time that Mr. Roller and Mr. Schumacher were assisting in 
taking the inventory in the early part of February, 1918, and took 
part in all of it. I was in active charge of the business at that time 
for Mr. Huske whose health was very bad. He died approximately 
five or six weeks after he retired from the business on his wav to the 
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place where he was going under the advice of his physicians He 

oVhis U h er ' ng fr °'!! tu ^ rculosis an(1 tha * was the reason lie disposed 
Mr h Rollei neS8 ' , 1 . ‘°? k a PProx>mately a week to take the inventory. 

WeiJtn "as 'here during that time and Mr. Schumacher and Mr 
U c glc part of he time. I was present on an occasion when Mr! 

V r ‘""I -\ fr (\eigle and Mr. Huske discussed the question of the 
! a '7P before it was finally made into a contract. I was not 

officially in the conversation. I was tending to the business. 

W itness was asked it lie heard the statement by Mr Huske con¬ 
cerning what the amount of the stock would be and thereupon an 
objection was interposed on behalf of the defendant upon the ground 
lh.it the comersation was embodied in the contract. Said objection 

bv S tbn‘r n , ‘"o' 8,1 eXeep, ! on n .° ,p<1 by the defendant and allowed 
l>\ the ( ourt. Thereupon the witness answered- 

Mr. Iluskc put an estimated value on his business of between 
ei-ht and ten thousand dollars and he said the inventory value 
would not run over ten thousand. Then the taking of the inventory 
began W bile the inventory was being taken 1 heard a conversa¬ 
tion between Mr. Huske and Mr. Roller, relating to the price. 

And thereupon an objection was interposed bv the defendant upon 
the grounds heretofore stated with regard to conversations between 
.lessrs. Roller and Huske and said objection was overruled 
•>b and an exception noted by the defendant and allowed by the 
'-■ourt. oaid witness answered: 

Mr -”- k -i (1 womW make it all right and afterwards he told 
me and Mr. Roller that he would take a third off the inventory price 
I (Ion t remember what Mr. Roller said then. This conversation was 
gom g on during the taking of the inventory after it reached a certain 
amount. I don t recall being present on the occasion at the close of 
the transaction when Mr. Roller and Mr. Weigle met Mr. Lesh and 
ili. Huske at the store. I have had a number of years of experience 
m the ophcal business. In my opinion the fair value of the Huske 
optical business answered from my personal valuation connected as 
[ was with the firm and knowing what the business was worth to an 
outsider was forty thousand dollars, covering the value of the inven¬ 
tory and good well,—what I would have been willing to pav for it. 

I hguie the inventory value in this estimate between twenty-five and 
thirty thousand dollars. A large part of this business'consisted 
entirely of prescription lists from various patients of doctors, about 

t TS. th ° U ? nd ca 1 rd f- 1 am including these lists at between ten 
and fifteen thousand dollars. During the time that Mr. Huske con¬ 
ducted the business and during the months that I was with the 
business after Mr. Weigle acquired it with Mr. Sime. it was a profit¬ 
able business. 

T° the testimony as to the profitableness of the business as con¬ 
ducted by Mr. A\ eigle and Mr. Sime the same objection was inter¬ 
posed as hereinbefore noted and the same action was taken. 


Upon cross-examination said witness testified: 

T was not a clerk while Mr. Huske was running the business. I 
was managing the business. I don't know. T don't remember at 
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what salary. I believe it was twenty-five dollars a week. Mr. Huske 
was prettv"active in the business part of the time. He was not actively 
in charge of the business in spite of his sickness. He was actively 
in charge during the taking of the inventory only. I could 
50 not say definitely whether I had seen Mr. Roller in the shop 
beforethe inventory was taken. He was around, I believe. I 
could not say whether he had access to all parts of the shop and 
could see what was there and what he was buying. M bile we were 
taking the inventory he could sec everything in the shop. At the 
time Mr. Huske offered to take a third off he said he did so because it 
was running over the amount he specified. 1 didn t see tlie contract 
nor have anything to do with drawing it. I don’t know what it pro¬ 
vided and did not. Mr. Huske had been ailing during the year and 
about four months I had been with him. The business 1 am now in 
for myself is a dispensing business in competition with Mr. \\ eigle 
of the Huske Optical Company and in competition with Mr. Sime. 


On re-direct examination said witness testified: 

It is rather hard to say whether I have had a disagreement with 
Mr. Weigle. I am and I am not on good terms with him. T have 
no unfriendly feeling toward him. 


And thereupon further to maintain the issues on his part joined, 
the plaintiff called as a witness Edwin H. Etz, who being first duly 
sworn, testified as follows: 

I am engaged in the optical business at 1217 G Street and have 
been so engaged since 1808. I am familiar in a general way with 
the business of the Huske Optical Company as it existed in 1018. I 
recall with regard to the condition of tlie market in the optical line" 
during the early part of February in 1918 that goods were very 
scarce to get. We were w illing in some instances to pay a premium 
over the factory price to get the goods. 

Upon cross-examination said witness testified: 

I have testified that I was willing to pay a premium for goods in 
1018. Goods were scarce on account of the demands of the \\ ar. 
knew Mr. Huske personally. He was an experience- optician and 
was acquainted with the needs and conditions of the market, fac¬ 
tory list price is a list,—the factory offers to jobbers a dis- 
60 count to that list and to certain retailers whose business jus¬ 
tifies it. They are also put on the jobbing list. I am pur¬ 
chasing goods at the factors* list price, at the same price the jobber 
did and at the same price Mr. Huske did, that is, thirty-three and 
one-third per cent less than the factory list. When I referred to the 
fact that I was willing to pay a premium, I meant a premium over 
the factory list price. That would be if I happened to need the 
goods. 1 would not have been willing to pay that on all kinds of 
merchandise. I meant a premium on the price less the one-third 
off. I have been in the optical business here for twenty-three years, 
retail only. I do not make a profit of one hundred per cent. The 
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percentage of profit I made in the year just closed was eleven per 
(cnt, and the year before that I lost money. 

On re-direct examination said witness testified as follows: 

My business is not known as a dispensing optical business. Mr. 
iluske s was. I am an optometrist. We make examinations as well 
V 1 !, e , . c S lasse s- , ^ e have the expense of employing optometrists 
and that is part of the overhead we have to charge for. In the dis¬ 
pensing business they do not employ experts of that sort. I presume 
th °y (l ° Ila Y e overhead expense in the dispensing business. 1 have 
never heard of anybody making anywhere near like one hundred 
per cent. I he profit in the dispensing business should l>e more. I 
have never been in that line myself and as a matter of fact I don’t 
know what the profits are. 

And thereupon the plaintiff recalled to the witness stand Wil¬ 
liam Ralph Teuxis how testified as follows: 

I am in that kind of optical business which is known as the dis¬ 
pensing business, the same kind as was done bv the Iluske Optical 
Company rhe retail margin of net profit in that business is ap¬ 
proximately one hundred per cent. 

On cross-examination said witness testified: 

lhat the net profit is above operating expenses. It is a net profit 
on the sales so that, if I sold in one month one hundred dol- 
bl Jars worth of goods the net profit on that would be fifty dol- 
hirs, that is one hundred per cent over the cost of the goods 
l 4 * ^ |, e cos * dollars I would make fifty dollars after de- 

1 ucting all expenses, rent, insurance and overhead and salaries and 
everything. 

On further re-direct examination, said witness testified: 

In the dispensing business I do not have expense for advertising 
tor people to come in and have their eyes tested or things of that 
sort. My business comes through the doctors and I do not emplov 
experts to do the examining. J 

On re-cross examination, said witness testified: 

I personally do my own grinding. At the present time 1 emplov 
one person besides myself and I do my own bookkeeping. I do not 
inn a surface roll. I do mv own selling. Mr. Iluske employed ex¬ 
perts <o do his own surfacing and paid them eighteen dollars a week. 
Outside of shop men. lie employed one voting lady. If Mr Iltnke’s 
business was efficiently managed lie made one hundred per cent 

And theieupon further to maintain the issues on his part joined 
the plaintiff called as a witness Max F. Schumacher, who being 
first duly sworn, testified as follows: 

I live in Baltimore, Maryland, and am acquainted with the parties 
to this matter. Iam the person who was to take one share of stock 
in the Iluske Optical Company under the supplemental agreement. 
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I was to have ten per cent on the first contract. The reason for the 
decrease in the amount that Mr. Rolhce and I were to have was that 
it resolved down to Mr. Roller and Mr. Weigle getting together and 
1 think Mr. Weigle was not quite satisfied with the fifty per cent 
of the stock he was to get and for Mr. Weigle to get sixtv-six per cent 
and Mr. Roller to get thirty-three per cent. T waived my ten shares. 

1 am now in the optical business in Baltimore. Mine is not a dis¬ 
pensing business. We are optometrists. We examine eyes Of 
course, we do a lot of the dispensing business also. 1 have 
(}■> been engaged in that line* for thirty-one ^ears in Baltimore, 
not for myself thirty-one years but for others ten or eleven 
voai*s. 1 first introduced Mr. Riller to Mr. Weigle. I think Mi. 
Weigle was readv to go into some kind of business and this presented 
itself and I thought I would tell him of the good line T was in and 
1 thought he could probably get in the same thing. Tie had no ex¬ 
perience or knowledge of the optical business. 1 had known lum 
for about five vears. T had known Mr. Roller for twenty odd years. 
Mr Roller was at the time living in Baltimore and in the same line 
of business. Mr. Roller told me of the opportunity he had to pur¬ 
chase the I Tusk e business in Washington. My purpose in intro¬ 
ducing him to Mr. Weigle was that I thought he would like to get 
interested in it. As a result of that introduction the contract and 
supplemental contract were signed. I am not quite familiar with 
what was done after that because I was not interested enough in it 
at the time. I know there was a thousand dollars deposit made. 
Following the time that I learned the deposit was made. I came to 
Washington and assisted in the taking of (he inventory on account 
of Mr Roller and Mr. Weigle. 1 guess I was over here possibly five 
days. ’ I was present when Mr. TTuske and Mr. Roller had a conver¬ 
sation concerning the value of the inventory. 

Thereupon the same objection as heretofore made was interposed 
on behalf of the defendant and the Court ruled that it might be un¬ 
derstood that the same exception would apply. Thereupon the wit¬ 
ness answered: , , . . . 

Mr ftuske didn't think his stock would go over eight or ten thou¬ 
sand dollars, lie reallv didn’t know himself. That was before the 
contract was signed. After we started taking the inventory and the 
contract was signed, the stock went up by jumps and bounds further 
than he had any idea or even than we had any idea. In the optical 
business most of the goods are put in boxes, particularly glasses, and 
lenses, and the gold and other materials are generally kept in 
(hi the safe. A mere casual glance at the inside of a store of 
that kind would not show the amount of stock. When it de¬ 
veloped at the inventorv taking that the stock was so much more 
than anticipated. Mr. TTuske said. “Well, that can all be arranged. 
\y e can fix that all right.” Tie said he would give us the factory 
price on it that is. a third less than T am paying myself in my own 
business. There are few firms on the factory list and T am not. 
From my knowledge and experience in that line of business and my 
knowledge of the stock and good will as it existed in February, 1918, 
I guess it was worth at least forty-five thousand dollars as a going 
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concern, for stock, fixtures, good will and everything. I think T 
didn t come over to Washington when Mr. Roller and Mr. Weigle 
came over to see if they were ready to close the transaction after the 
inventory I first learned that Mr. Weigle had purchased this busi¬ 
ness with Mr. Sime and not with Mr. Roller a week or ten days after 
1 think that Mr. Roller was waiting to hear from Mr. Iluske and 
he didn t hear from him. I didn’t know anything about Mr 
W eigle s having bought it and neither did Mr. Roller. I was sur¬ 
prised when that came off. 1 had no information up to that time 
from Mr. Weigle or from Mr. Roller that Mr. Roller had backed out 
of the proposition. 1 have no ill feeling against Mr. Weigle. I was 
to have taken a certain interest in the purchase mvself. If I had 
ten shares in it I would have tried to look out for my end of it If 
I had enough money I would have bought it mvself. I should 
have thought Mr. Weigle was at that time financially in a position 
to back a pioposition of that sore and that was the reason I intro¬ 
duced him to Mr. Roller. 1 knew another man who would have 
taken it in with Mr. Roller in case Mr. AVeigle did not. There 
would have been no difficulty in interesting a man with money in a 
proposition of that sort. After Mr. Weigle acquired the business 
with Mr. Si me, I think I had no conversation with him in which 
he said whether he was pleased or otherwise. I would naturally 
say to him, “Plow is business?” Then he would always sav 
04 “Fairly good.” Just the same as I would say if I had been 
in the same condition. While Mr. Roller was in Baltimore 
he y as engaged in the same line of business as I. W e were not com¬ 
petitors. I have no competitors. 

On cross-examination said witness testified as follows: 

I said the business was worth forty-five thousand dollars at the 
time we had a contract to buy it. After I saw how much the in¬ 
ventory was, I knew it was worth that much. The last that I took 
of the inventory, it was passed thirty-two thousand dollars at the list 
price, not the factory price, just the same as 1 would pay in my own 
business. Mr. W T eigle and Mr. Roller and I were not to pay the in¬ 
ventory price according to our written contract after it got bevond 
ten thousand dollars. I do not understand that our written "con¬ 
tract specified that the purchase price was to be determined bv an 
inventory and appraisement to be made of the stock, fixtures'and 
machinery at 1429 H Street, Mr. Iluske said, to me personally, 
it would not be over eight or ten thousand dollars. He said that 
before anything and three or four different times. I didn’t know 
that Mr. Roller had agreed in writing to buy that business and 
that in the written agreement the purchase price was to be deter¬ 
mined by an inventory and appraisement to be made of the stock 
fixtures and machinery now at 1429 H Street. The contract be¬ 
tween Mr. Huske and Mr. Roller did not contain that provision. 
When the inventory got up to thirty-four thousand dollars Mr. 
Roller did not think that that was too much to pay for the property 
at the factory price. (Asked whether it didn’t seem to him and 
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Mr. Holler that this was too much to pay he answered), but no 
price has been set. We absolutely didn't refuse to pay that much. 
We had never gotten that far. Mr. Roller would have been willing 
to pay thirty thousand or thirty-four thousand dollars if we couldn’t 
have gotten it for less. The reason Mr. lluske said he would sell it at 
one-third off was that the agreement between Messrs. Weigle, Roller 
and myself was to be eight or ten thousand dollars. When it was 
found necessary to raise more money, Mr. Weigle said he would 
go to New York and get it and he also went to the bank 
05 here in Washington and I went with him. That was to meet 
the one-third off. When it got beyond twenty thousand 
dollars, he said he wouldn’t be able to take it at that kind of a price, 
that he would not be able to raise more than twenty thousand; that 
was to Mr. Roller and myself. Mr. Roller replied that Mr. lluske 
would take one-third off the factory price. At that time I knew 
that the invntory was beyond thirty-four thousand dollars and there 
was very little left to take after that. I don’t know that Mr. 
Huske declined to take one-third off. He had not at the time I 
had gone there. I was not present at the last meeting. I was 
there when the original deposit was made on the 31st of January. 
I couldn’t say whether the contract was drawn in my presence. It 
is too far back. 1 have been in Mr. Lesh’s office but I don’t just 
remember what it was at that time. I don’t know whether that was 
the only occasion I had to go to Mr. Lesh’s office. I went there 
once with Mr. Huske. I don’t think Mr. Huske was there when 
the thousand dollars was paid. 1 know that Mr. Roller paid Mr. 
Huske a deposit of one thousand dollars and I know that the money 
was Captain Weigle’s money. Captain Weigle was to finance the 
whole thing. I would not be certain that I know the terms of the 
contract upon which that thousand dollars was paid. I was to be 
in it to the extent of ten per cent, Mr. Weigle fifty per cent, and 
Mr. Roller forty per cent. I knew that the idea was to buy the 
business of the Huske Optical Company. I don’t know how the 
money was to be paid and only because my interest in it was so 
small. They wanted me more as a director than anything else. I 
came over here from Baltimore several times. (Plaintiffs Exhibit 
Number two was thereupon exhibited to the witness.) That is my 
signature. I signed that document. At that time Mr. Weigle told 
me he was going to Mr. Roller to get Mr. Roller to also sign it to 
release him, which he never done. I signed it to allow Mr. Weigle 
and Mr. Roller to have that business between them. I didn’t care 
particularly for it because my business was large enough to keep me 
in Baltimore at all times. I understood that this release was 
GG to let Mr. Weigle and Mr. Roller have it between them¬ 
selves. I have just said that Mr. Weigle told me he was 
going to get Mr. Roller to sign this release. He wanted to get his 
thousand dollars back I supposed. I don’t know what he wanted 
to get it back for. I never did know that. I didn’t know why he 
wanted it unless to go in with Mr. Sime. I saw it myself after 
Mr. Sime came in to see me and said, “Can’t I get an interest in 
this business?” And I said, “I don’t see how you can personally. 
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Mr. Weigle and Mr. Roller wanted it themselves.” He said “I am 
over here to try to get an interest in it.” As far as I remember it 
may have been that Mr. Weigle told me at the time I signed this 
release that he was going to get Mr. Roller to sign it also. (Asked 
\\ iether he knew by signing up this paper he was giving up all his 
interest and right to buy a forty-live thousand dollar business for 
twenty thousand dollars.) I had only one share in it and that was 
simply to put me on as director. If I had the money myself and 
could have come oyer and bought it., I would have come over and 
bought it. (Asked whether he didn't know he was giving up his 
interest by signing that document.) No, I didn’t give up mv in¬ 
terest in the contract at all. (The release was thereupon read to 
the witness.) I didn’t understand that I was giving up all rights 
under the foregoing contract. I only had one share of it anyway. 

The idea of it was that Mr. Weigle and Mr. Roller were to finish out 
with the contract. 

On re-direct examination said witness testified: 

When Mr. Weigle came to me and got me to sign this release, he 
told me he was going to give up the entire proposition and was 
going back to I anama. lie did not toll me at that time that he was 
going in the business with Mr. Si me. If I had known that as a fact 
1 would not have signed it. 

On re-cross examination said witness testified: 

My reason is that I thought it was an under hand trick. I had 
brought these two men together and T had that much in- 
terest in it. I was willing to sign away my rights and did 
it by that document because he told me he was going to give 
up the entire proposition. He said, “I can’t go any further with 
it. I gave up with the understanding that he ivas to give up his 
share. On my direct examination I testified that it would have 
been easy to have found someone to purchase that business for thirty 
thousand dollars. I had two other men that I could have interested 
and either one of them would have gladly taken it. He didn’t know 
a thing about it and didn t know tlie optical business from the shoe 
business and he took my word for it and I said it was a good thin" 
because Mr. Huske and I had had a talk in my place of business. 
Mr. Weigle was relying on me principally and Mr. Huske came 
into my place of business in Baltimore and asked me if I knew of 
a person who would take his business over. 

And on re-direct examination said witness testified: 

T don’t think that this deposit and agreement of January 31st 
was made before the inventory was taken. I am not familiar with 
the dates. 3 he day I cam- here was the first u dav-light-saving” 
Monday and the following day and two or three days afterwards. 

7—3973a 
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And thereupon the plaintiff’s counsel announced his case to be 
closed. Counsel for defendant thereupon made a motion to direct 
a verdict for the defendant which motion was by the Court denied 
and the defendant noted and was allowed an exception. 


08 And thereupon to maintain the issues on his part joined 

the defendant called as a witness Paul E. Lesh, who being 
first duly sworn, testified as follows: 

I am a member of this bar and have been since January, 1908. 
I am a member of the law firm of Wilson, Huidekoper and Lesh, 
with offices in the Wilkins Building, in active practice. I knew Mr. 
(leorge L. Huske personally and as a client. 1 had known him per- 
sonallv before the winter of 1917 to 1918 and I may have handled 
for him some small matters before that time, but that winter he 
came to me because he was concerned over the corporate existence of 
his company and over the fact that he had not filed corporation tax 
returns. lie owned all of the shares except one that his wife had 
and one share that was outstanding in somebody else’s name who had 
been associated in business with him but it was endorsed over to 
him, so from a business man’s point of view lie was the sole owner. 
In 1918 he was ill, not confined to bed. lie was an active, small, 
wiry, energetic man and he was going around the streets sticking 
to his business when he should have gone west. lie had tuberculosis 
hut he was in the active management of his own affairs and very 
competent. I knew of his desire to sell his business. I did not know 
Mr. Roller before Mr. Huske brought him to my office on the day 
of the first of these contracts, that is January 81, 1918, plaintiff’s 
exhibit No. 2. 1 thought that I prepared that contract until Mr. 

Roller said on the witness stand that Mr. Carr and 1 did. I knew 
that Mr. Carr was present representing Messrs. Roller, Weigle and 
Schumacher at our office in the Wilkins Building. I dictated part 
of the contract and Mr. Carr may have dictated part of it. Mr. Huske 
and Mr. Roller were there and we did it in the presence of our clients. 
With regard to the paragraph that has to do with the fixing of the 
rate of pavment, I should answer you more fullv. I was entirely 
unfamiliar with optical terms. 1 did not know what was meant by 
‘‘factory list price” or “jobbers’ price,” so that Mr. Carr and I 
09 relie/ upon Mr. Roller and Mr. Huske, the opticians, to sup¬ 
ply those terms. T remember the second half of that phrase 
“that is to say, the factory price” etc. was put in for what I thought 
was added clearness so that a man who was not an optician could un¬ 
derstand what was meant. The original contract was dictated and 
then typewritten and read over to the parties. I think Mr. Schu¬ 
macher was there. That is the only time Mr. Schumacher ever had 
occasion to come to mv office and I know he was tlkere once. Mr. 
Carr of Baltimore represented the purchasers and I represented my 
client. Mr. Huske. We went over it carefully and it was there signed 
and T think you will find that I witnessed it. I had never seen 
either Mr. Roller or Mr. Weigle before. There was a discussion there 
that day as to whether there should be any fixed sum for the sale 
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price of this business. Mr. Huske on the one side and Mr. Roller on 
the other nave us lawyers their definite direction not to make it a 
fixed sum but to let it depend upon the result of the inventory. After 
that I saw Mr. Huske rather frequently. I do not think I saw Mr. 
Roller, Mr. W eigle or Mr. Schumacher again until the day set for 
closing. I am doubtful if 1 ever saw Mr. Schumacher again until T 
met him here in the court room the other day. I met Mr. Roller and 
Air \\ eigle again on the fuelless Monday that Mr. Roller described 
at the optical place ol business of Mr. Huske on February 11, 1918. 
I fixed that date from my letter to Mr. Roller which mentions Febru- 
ai v 11th and 1 looked it up and found it to be a fuelless Monday so 1 
am quite sure that is right. On this occasion Mr. Carr was not there. 
On the occasion of my first meeting with these gentlemen in my 
iVr 11 . 0 , ( know what the contract between Messrs. Roller, 

Wcigle and Schumacher was. I knew only that those gentlemen 
were associated m the purchase. The contract was made in Mr. 
Roller's name. 1 knew the check was Mr. Weigle’s check and I put 
tfiat in the receipt, though in so doing 1 was merely protecting Mr. 
Huske by reciting the fact that the payment was by check, hut as 
to the contract between Messrs. Roller, Weigh and Schumacher and 
_ tlle relations between them 1 knew nothing and reallv cared 

<0 nothing because I represented Mr. Huske. On the date of 

the closing February 11th, 1 went to the place of business of 
flic Huske Optical Company. Mr. Huske was there and Mr. Roller 
was there and probably Mr. Weigle. I am inclined to believe that 
Air. Schumacher was not there. I found Mr. Huske and Mr. Roller 
apparently completing the last stages of checking up the inventory 
1 hey were pulling out those little drawers that optical goods are kept 
in and when 1 went in they were in a discussion whether certain 
goods ought to have been included in that inventory or not. What 
struck me was the suggestion of bad feeling there because Mr. Huske 
rather impatiently as a sick man would, turned to Mr. Roller and 
said that if Mr. Roller was going to insist on something going in that 
they would never finish. The inventory had been made. The dis¬ 
pute was not a large one. It was simply that there was still some 
goods in one little drawer, a small detail over which there was a 
momentary disagreement. This book (produced by counsel for 
defendant) was the book which was there produced by Mr. Huske or 
bv Mi*. Roller or by both ol them as the inventory which had been 
taken.^ r I his book had in it an adding machine slip totaling $34,- 
874.23 and 1 was told by one or both of these gentlemen—and both 
of them were there present—that that figure represented the figure 
arrived at m this inventory is the selling price in accordance with 
the contract which had been drawn in my office. The contract was 
not then closed according to its terms. Pursuant to my instructions 
from Mr. Huske and as I went there for that purpose, I said to these 
gentlemen from Baltimore who were to buy the business, “Here are 
the figures, gentlemen, are you ready to close?” They said, “We are 
not.” I do not wish to give the impression that they chorused 
those words because I would not remember it if it had been so, but 
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they and particularly Mr. Roller who was doing the talking asked 
that that price be reduced and that the terms be varied. The terms 
of the agreement of January 31st were all cash. There was a re¬ 
quest from Mr. Roller that the business be delivered for a less figure 
and also that the terms be varied. Mr. lluske referred the 
71 request to me as his lawyer and I acting upon his instruc¬ 
tions declined to vary the terms of the original contract and 
said, “We simply will not close on any other basis,” and though l 
may not have used those precise words, this is as near a reconstruc¬ 
tion of it as I can give today: “(Jentlemen, the question is: Will you 
or will you not close on this contract as written?” And the answer 
regardless of the precise words was that they could not close, that the 
figure had reached much larger than they had anticipated. Mr. 
lluske admitted this. There is no question about that. It had 
reached much larger. There was a request made of us to sell the 
property for less money. The argument was made to us that they 
were paying more than we had paid for our stock. This inventory 
is not made up entirely of stock in trade but it is made up of fac¬ 
tory machinery, grinding machines and such things as well as stock 
in trade, but that portion of it which is stock in trade was inventoried 
at the factory list price. Mr. lluske had bought that stock in trade 
for one third less than the factory list price. By that time in the 
light, of the discussion of January Mist and the discussion of that 
morning, I began to understand that term and these men from Balti¬ 
more urged us to recede from the $34,000 price because Mr. Huske 
was getting for his stock in trade more than he had paid for his 
stock in trade, which amounts to an urging to us to take what Mr. 
Roller would describe as one third off. But this was not pressed 
upon us as a matter of right. These gentlemen from Baltimore did 
not say, “We are entitled to that.” They said, “Won’t you do it; 
because it would be the fair thing to do; won’t you take that off?” 
We replied, either Mr. lluske or I, that they were paying nothing 
for the good will and that this difference between what he paid for 
the goods and what we sold them for fairly represented the good 
will, and in any event it was the amount written in the contract. 
M hat 1 did was to insist in the presence of my client that we would 
close upon no other basis than the basis of that contract. That was 
not left open in the least for future discussion. I was there 
to use the colloquial expression to “fish or cut bait,” to see 
that this was closed or not closed and that there was legal 
finality to it. They said that this was too much money and that 
they could not pay it. There was one thing left open and that was 
what we would do about their breach of contract. They had agreed 
to buy this business at the inventory. The inventory had proven to 
l>e $34,000 and they had failed to close. I said, “Now if we can sell 


7*2 


to somebody else for $34,000 you do not owe us anything, but if we 
sell to somebody else for less than $34,000, you gentlemen who have 
agreed to buy it at $34,000 owe us the difference between what we 
can get from somebody else and what you agreed to pay us, and 
what we will do about that, I don’t know.” And in that connection 
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‘‘TS haV f. bee , n 1 , n,ade a re,m,rk t0 Mr. Roller like (he one he hue 
quoted on the stand. 

rirf?’" R rS has tol l y ? U that I . said T - “ Mr - Roller, you arc morally 
!i . • 1 er laps 111 ,hat connection I .“aid to Mr. Roller, “It is true 

It n.Tu' 1 ru ? s highe , r than y° u expected and morally we 
ought not hold you for any damage we suffer,” hut it was only in 

that connection I could have made any such remark. We had 
C aptam W eiglc’s $1,000 deposit. I told these gentlemen we were 
entitled to keep that $1,000 until we found out whether we were go- 
mg to he able to sell to somebody else at $34,000. If we sold for 
less ban $34,000 I attempted to explain to them, than we were 
entitled to keep that to cover a part of our damages because they 
had agreed to buy it at $34,000. I said that was a matter for future 
eonsideratioiih that we did not know whether we were going to for¬ 
feit that $1,000 or whether we would be able to sell it to somebody 
else for the same figure. We didfi’t take anv final attitude in re¬ 
gard to the $1,000 one way or the other until we knew whether we 
could sell to somebody else. That was left open and that was all. 

I did not see Captain V eigle between January 31st and February 
11th and 1 had no communication with him. At no time prior 
to the date Mr. Sime and Mr. lluske brought Captain Weigle 
to iny office on February 18th had T ever seen Captain 
Weigle except in the presence of Mr. Roller, and T had had 
no arrangement with Captain Weigle separate from Mr Roller 
nor any understanding. After February 11th Mr. lluske himself 
may have consulted me alone but the next thing that I did that in¬ 
volved others than my own client was on February 18th, the week- 
after when Mr. Sime, Captain Weigle and Mr. lluske came to my 
othec to draw a contract of sale from Mr. ITuske to them. T drew 
such_a contract and it is the one in evidence ('plaintiff’s exhibit 
x • At the same time Mr. Sime and Mr. Weigle asked me if 
t a on lit not assist them by drawing a contract as between themselves 
o cover their relations between themselves in the purchase of the 
business. I did this also on the same date. February 18th and 
that contract is also in evidence ('plaintiff’s exhibits Nos 8 and 17) 
(Asked what was done on witness’ advice as to Mr Roller’s in¬ 
terest m the contract of January 31st) I would put it more strongly 
than that it was not upon iiiv advice, it was upon hv insistence T 
respresenfed Mr. lluske. There was outstanding a receipt 'for 
i j , u nc * name( l Mr. Roller the purchaser. T knew what 
had happened, that the parties who took that receipt had declined 
„, ?°. ahcad - . ,jut T insisted as attorney for Mr. lluske upon Mr. 
Weigles Matting the receipt. T prepared an instrument for the 
signatures of Messrs. Roller. Schumacher and Weigle What T 
prepared is written on the foot of the contract of January 31st 
(plaintiffs exhibit No. 2). T think that T wrote this paragraph 
out on a separate piece of paper and gave it to Mr. Weigle and told 
lum to get it annexed to this instrument signed by Messrs Roller 
Weigle and Schumacher and bring it back to me as written evi¬ 
dence of the termination of the contract and of Mr. Wcigle’s right 
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to receive the $1,000. It was in the latter connection that the dis¬ 
cussion arose. That $1,000 was involved in the transaction be¬ 
tween Mr. Iluske and Mr. Sime and Mr. Weigle in that Mr. Weigle 
wished credit—wished the $1,000 returned to him in legal effect, 
he to pay it back to us for the business in connection with Mr. 
Simc. Me had the $1,000 hut 1 said that we could not 

74 credit Mr. Weigle with it with safety to my client. I did 
not wish to credit Mr. Weigle with it until I had made 

every effort to get this evidence of Mr. Roller’s surrender of all 
interest. The document came hack to me without Mr. Roller s 
signature upon it. whereupon I wrote Mr. Roller the letter which 
Mr. Newmyer produced from Mr. Roller’s file (plaintiff’s exhibit 
No. 5) dated February 2<>th. calling his attention to what had oc¬ 
curred and requesting the direction to pay the money to Mr. Weigle. 
I received a reply from him which is plaintiff’s exhibit No. 0. That 
reply came in oddly enough almost contemporaneously with our 
closing the Sime-Weigle purchase. There is a memorandum here 
(defendant s exhibit No. 1 ) which fixes the date of the Sime-Weigle 
purchase and I have looked at it just recently and it is March 1st. 
At the time 1 received that letter I was in process in my office of 
closing the Sime-Weigle purchase of this business and we proceeded 
to close it, and Mr. Simc and Mr. Weigle took possession of the 
business as of March 1st and Mr. Iluske stayed around here for a 
short period, a few days or a few weeks, and then went west and 
died. 1 had occasion to advise Mr. Iluske about his income tax 
returns and in that connection I employed an expert accountant, 
William Clabaugh. of this city, who made an examination of the 
hooks and prepared a statement showing the profits of the business 
under my instructions. This was not alone in connection with 
the taxes, but also because both of the sale contracts, the first at¬ 
tempted sale to Messrs. Roller. Weigle and Schumacher and the 
subsequently accomplished sale to Mr. Sime and Mr. Weigle, re¬ 
quired us to clear his corporate hooks to January 1, 1018. that he 
had never paid any taxes a< a corporation hut treated the business 
as his own. and he was in quite a serious situation in that regard, 
and 1 therefore employed a competent man who really understood 
those matters—I confess l am not an expert on tax matters—to 
bring those books down to date in order that we might clean up 
the situation. This paper (produced by counsel) is a copy of \u< 
report to me. It may have come in after Mr. Iluske died 

75 and I was representing the estate. It was delivered to me 
representing either Mr. Iluske or his estate. The original 

was sent over to Raltimore to the tax office and I retained only this 
copy. This paper was thereupon marked for identification de¬ 
fendant's exhibit No. 2. I helped Mr. Clabaugh make up that 
report, told him what the selling price was. gave him what facts 
were in my possession concerning the corporation and this report 
to that extent is the result of our joint efforts. The figures Mr. 
Clabaugh could get onlv from Mr. Iluske’s books which were all 
made available to him under my instructions. On the occasion of 
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the meeting of February 11th I did not show more consideration 
imr pay more attention to Mr. Weigle than I did to Mr Roller 
certainly with no intention to do so. I think Mr. Roller was mis’ 
taken entirely in saying so. lie and Mr. Weigle stood upon an 
equality to me. 1 hey were both purchasers from my client Mr 
W eigle has since become my client hut he was not then. I would 
not deny that I told Mr. Roller that T was not his lawyer It was 
not even asserted that I was his lawyer. What Mr. Huske said in 
this regard was that I was his, Mr. Huske’s, lawyer and that I 
would speak for him. I recall that I had considerable difficulty 
in making Mr. Roller see his legal predicament, that is, that he was 
really bound by this contract to pay $34,000 and that he was break¬ 
ing the contract by not paying it. 1 might have said to him “I 
am not your lawyer”. It would have been a natural thing for'me 
to say. I he only matter left unsettled as between the parties after 
the conference of February 11th was the question of what we should 
do about their breach of contract and what we should do about 
their deposit. At that conference Mr. Huske did not sav to Mr 
roller that he would write to him or let him hear from him. I am 
quite sure I was there during the entire conference. There was 
iio occasion for Mr. Huske writing. To the best of my present recol¬ 
lection and I have convassed it during this trial, I first heard that 
Mr. Iluske had said to Mr. Roller that he would let him have 
<<» the business at less than the contract price, that is at one 
third oil, was when Mr. Roller took the witness stand. Noth¬ 
ing was said about such a promise at the interview of February lltli 
to tlie best ot my recollection. 1 didn’t see or hear from Mr 
Weigle after the interview of February 11th until February 18th 
and the only times prior to February 18th when Mr. Weigle was 
brought in by Mr. Sime and Mr. Huske that 1 had seen Mr. Weigle 
I had seen him in company with Mr. Roller or heard from h inf or 

communicated with him, I do not mean to confine that to «eein" 
him. 

And on cross examination said witness testified as follows: 

Mr. Huske was suffering from tuberculosis at this time but he 
was active. T thought he was much worse at the end of these 
negotiations. Before he left town I was urging him to go and he 
was staying here and attending to little petty things and getting 
worse rapidly. That was after he had retired from business and had 
sold out hut the contract says that all hack debts were his and all 
hack collections were his and there were some of these small back 
debts and back collections that I thought were incomparable with 
the man’s health and 1 thought that he ought to go. He got out of 
business on the first of March hut not out of the city. I do not 
recall that there was any decided change in his condition to February 
nth, the day we were there at the store, nor when he and Mr 
Snne and Mr. Weigle came to the office on February 18th, nor even 
when they closed on March first. 1 cannot fix it in my mind that 
Mr. Iluske was definitely worse, but the latter date must be getting 
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within the danger zone because there were times before he left town 
when he was decidedly worse. I did not notice any decided change 
between February lltli and the 18th. On the 11th of February Mr. 
TIuske was insisting on getting .$.‘14,000 for the place and a week 
later on the 18th he signed a contract to sell for .$*20,000 with 
different people. Mr. Wcigle was in both contracts. The only 
difference was that Mr. Simc was substituted for Mr. Roller. You 
have not asked me to explain that I am literally answering 

77 your questions. That is all true. We did not endoree the 
forfeiture of this .$1,000 deposit that Mr. Weigle put up. We 

never attempted to hold Mr. Weigle by any suit for the difference 
between the .$34,000 which the place was to be sold for to Mr. Roller 
and the $20,000 which we got from Mr. Weigle and Mr. Sime. 
We sold to Mr. Weigle and did not try to hold him for the breach 
of contract and gave him credit for the .$1,000 deposit. We did not 
declare it forfeited. I knew that Mr. Carr represented Messrs. Weigle 
and Roller in drawing that contract. To the best of my present 
recollection, Mr. Carr was not present on this fuelless Monday on 
the lltli of February when we had the conference for the purpose of 
dossing the matter. The closing of the transaction involved the 
delivery of the capital stock, that is, the shares and certificates. I 
don't believe a bill of sale would have been involved. The legal 
formality would have been the delivery of the shares of stock and the 
legal formality if it be so called, of drawing a check. 1 had not 
heard from Mr. Roller just before the 11th of February that he 
would be over on that day to close the matter. T was there at my 
client’s instructions. From what Mr. Huske had told me before I 
went to the meeting of February lltli, 1 did not expect the purchasers 
to close the transaction. 1 expected them to be given opportunity 
to close but I was not surprised when they refused. That is why I 
was there, as 1 understood it. I was there for the purpose of mak¬ 
ing the formal demand but with the expectation from what my 
client had told me that Mr. Roller was not going to close and that 
was the reason my client was anxious to be sure it was formally 
done. I have nothing to lead me to believe that Mr. Huske and 
Mr. Weigle were in conference on occasions other than those when 
I was present. The occasion — which I was present was when Mr. 
Weigle and Mr. Iluske and Mr. Roller were present at this inter¬ 
view on Monday and when 1 testified on direct examination that 
Mr. Huske referred requests to me as his lawyer and that T acting 
on his instructions declined to reduce the figure, I referred to in¬ 
structions given me bv Mr. Iluske both before I attended that 
meeting and at that meeting. Mr. Iluske did not stand there 

78 silent. He had told me Indore the meeting that he didn’t 
think Mr. Roller was going to comply with the contract and 

he wanted to put an end to the negotiations if they were not going 
to close, lie was sick. Mr. Roller did not say anything on that 
occasion that Mr. Iluske had promised to take the one third off. 
I have no recollection of Mr. Roller's bringing forward any promise 
or making any demand such as he would have if there had been a 
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promise. It was a request. Tested by the usual standards of 
recollection I am prepared to say that no such thing was said. It 
was a conversation that lasted an hour, however, and if Mr. Roller 
made any such remark during the conversation it has escaped me. 
there was no emphasis upon any such thing I am certain. I do 
not recall taking an adjournment for lunch. As to this my rec¬ 
ollection is not clear. My memory of the interview of that day is 
a single interview, not an interview before lunch and an inter¬ 
view after lunch. I made no written memorandum of what the 
conversations were. I did write a letter to Mr. Roller That letter 
of mine of February 26th is the only contemporaneous memorandum 
1 have and that is in evidence (plaintiff’s exhibit No. 5). That was 
lit teen days after this interview of the 11th. Perhaps I did u*e the 
expression that morally Mr. Roller was right about a particular thing 
I cannot say that I recall exactly the use I made of that expression 
nor do 1 remember exactly that I used it. I don’t deny that I may 
have used it M hat I gave you in direct examination was my state 
of mind of that day, that is, that he was morally right on one thing 
and 1 think so today, and that is that the inventory reached so 
much higher than was expected that I did not think those men 
should he held in damages for a breach of contract between that 
hgure and what it sold for. When the contract was drawn up in mv 
othce or in subsequent conversations with Mr. Iluske, it came to my 
attention that these men expected the business to inventory at some 
low figure such as eight or ten thousand dollars and Mr. Iluske him¬ 
self expected it to be much smaller than it was. The date when T 
“o written provision to Mr. Weigle to have signed and 

l,) added to the original contract of purchase (plaintiff’s ex¬ 
hibit No. 2) was between the 18th and 2Gth of February. I 
have a notation of the exact date somewheres among my papers. 
At the tune on the 18th of February when I prepared the new con¬ 
tract between Mr. Sime and Mr. Weigle the original contract be¬ 
tween Messrs. A\ eigle, Roller and Sime and of Mr. Iluske had been 
lelea.sed by breach. It had not been released by having tho^e gentle¬ 
men s signatures to it but it had been released by breach. That 
rested on my oral testimony and does today. The last time I saw Mr. 
Roller with respect to the performance of the contract between him 
and Mr \\ eigle and Mr. Iluske was in that interview of February 
11 tli and I had no conversations with him after that so that mv 
claim of a breach of contract was the conversation ending on the 11 th 
of February When Mr. Weigle, Mr. Sime and Mr. Iluske came to 
me on the loth of February to draw an agreement between them it 
came to my attention that Mr. Weigle and Mr. Sime had no me.no- 
landum of contract as between themselves and my impression is that 
I said to them that they had better make one. I did not know Mr 
Sime at that time nor did I know Mr. Weigle except as I had met 
him in connection with this transaction at the time I met Mr Roller 
T knew at that time that the $1,000 deposit was still up. In the 
preparation of this contract between Mr. Weigle and Mr Sime I was 
the only attorney representing both of them and I was the only 

8—3973a 
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attorney representing them after they bought the business for some 
time. In none of these transactions was I representing them as 
against Mr. Iluske. On February 18th my primary representation 
was of Mr. Iluske and when Mr. Iluske died it was of Mr. Iluske’s 


etate and whatever I did for these men that day was purely incidental. 
They were in my office and I drew it for them. I happened to 
represent them in the future. The reason I drew up the contract 
between Mr. Weigle and Mr. Sime on the 18th of February before 
I had the written release of Mr. Roller, Mr. Weigle and Mr. 
Schumacher to the original contract, was because I knew at the 
time that the original contract was broken and was at an 
80 end. My letter of February 28th (plaintiff’s exhibit No. 

5) I wrote as attorney for Mr. Iluske. I was not at that 
time representing Mr. Sime and Mr. Weigle excepting in the in¬ 
cidental way that I drew the agreement between them on the 
18th of February contemporaneously with drawing the agree¬ 
ment between them and Mr. Iluske. Between that time and the 
time I wrote this letter I had prepared this release but I did that for 
Mr. Iluske and insisted to Mr. Weigle that he get it executed. 
Though Mr. Iluske was in possession of the $1,000 the occasion for 
getting the release was as a matter of convenience; as the thing stood 
I had nothing except Mr. Iluske s word and Mr. Iluske was liable to 
die. and my own word for the fact that Mr. Roller and Mr. Weigle 
had declined to go ahead. There was this paper outstanding. I 
wanted this paper cancelled to have permanent evidence and I also 


wanted 

Weigle. 


some evidence of the fact that the $1,000 belonged to Mr. 
I saw Mr. Weigh * write the check hut he was not mv client 


and 1 did not know it was his. I believed this on the 18th of 


February but I still felt justified in insisting that Mr. W T eigle get 
me written evidence. The occasion for writing this letter to Mr. 
Roller was that Mr. W eigle came back and did not have the signature 
of Mr. Roller to this release. I knew at the time that if the pur¬ 
chase by Mr. Sime and Mr. W" eigle went through, Mr. ITuske was 
not going to insist on the forfeiture of the $1,000. The contract of 
purchase had been closed on the 18th but Mr. W eigle had not yet 
been given credit for the $1,000. Mr. ITuske had the $1,000 but 
we had not credited it and so far as I at present recall we had not 
determined to credit it. If there was a provision in the contract of 
February 18th between Mr. Iluske and Messrs. Weigle and Sime for 
a deposit. I don t remember it. You have that contract in your 
hands. At that time Mr. Iluske had a thousand dollars, whether 
it can be called a deposit or not. I knew at the time I wrote to Mr. 
Roller that it the deal with Messrs. W eigle and 8>ime was put through, 
it was not intended to forfeit the deposit. I would not say that Mr. 

Iluske had definitely made up his mind at that time. It was 
81 our feeling that if Mr. Weigle came into this deal with the new 
purchaser he ought not be held on the old, but whether we 
had definitely made up our minds to this I cannot say. W T hen the 
deal went through between Mr. W'eigle, Mr. Iluske and Mr. Sime 
the $1,000 deposit originally made under the contract with Mr. 
Roller was credited and the express transaction is set forth in the 
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paper which Mr Wilson had identified bv Mr. Sime in his testimony 

on that settlement sheet that $1,000 is dealt with and that sheet is 
available to you there if you wish it. It is better than my 
icool lection. [ knew when 1 wrote that note on the 26th of February 

Mr u- XO el l ';'Vi’ n * ' c 18th 1 1111,1 drawn "P an agreement between 
-Mr. \\ eiglc and Mr. Sinie to purchase this business and I did not 

mention anything to Mr. Roller about this contract. I received a 
reply in which Mr. Roller asked me to advise him frankly whether 
there was any secret understanding between Mr. Huske and Mr 
Meiglo "hereby his interest would be affected. I did not reply to 
that let or. In that letter Mr. Roller did not deny that he hacked 
out of the contract. I he letter speaks for itself. I don’t believe he 
had denied it yet. I never replied to that letter. 1 knew from 
he letter that lie was trying to get hack into the ileal when it. began 
to look piotitable hut 1 didn t reply because I saw no use for further 
writing I was not Ins lawyer and need not advise him. 1 had no 
reason to. I was the lawyer for Mr. Huske and on the day after or 
d n of its receipt l did close the deal as Mr. Tluske’s attorney with 
Mr. M eigle and Mr. Sime. Mr. Weigle and Mr. Sime had no other 

ln\\\ oi in the eiise. I was not their attorney. 

«/ 

On re-direct examination, said witness testified: 

If 1 said to Mr. Roller in the interview of Febniary 11th that he 
was morally right, I meant that Mr. Huske ought not sue them on 
he contract and perhaps ought not forfeit their $1,000 which would 
ha\e been credited on our damages if we had kept it. T meant we 

In , \i n °M “i'"’ "mm we did not. The reason 

l,n m '' skr " n willing to sell the business for less than 

ton non 6 , ° on bebruan- lltl, and was willing to sell it for 

$20,000 on February 18th was because of the change in the persons 
vvho were tho purchasers. lie sold on credit to Mr. Sime and Mr 

MdOOO f | 01 1,11 1 lK ; ' le< ' li,K " 1 •‘mil Id cash for less than 

$od,000 because through that inventory or through their further 

dealings or how don t know, he conceived an immense distrust and 
dislike for Mr. ho ler and he fold me he would not sell it to him 
for any less than that contract price. He would carry out his con- 
tiact but no lung less. lie was willing to give the.se other men 
vhom he believed in credit and give them a shorter price The 
new contract was half credit, $10,000, and half cash, $10 000 ' 

And thereupon the inventory book identified bv the witness as the 
inventory with the typewritten slip in it showing that the addition of 
^ ?tory amounted to $34,874 was offered bv the defendant and 
admitted in evidence and marked defendant’s exhibit Xo. 3. 

Thereupon the witness further testified: 

The hook shows what the stock and machinery is inventoried at 
that is. 1 have always assumed that everything was in there I 
myself have not gone through that book item bv item. This was' the 
book that was produced there that day as the closing inventory upon 
which the parties were basing the question of whether or not they 
would close on February 11th. y 
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And upon re-cross examination, said witness testified: 

I would not go so far as to say that Mr. lluske had developed a 
dislike for Mr Roller so that he was willing to sell his business for 
$*20,000 credit to a man other than Roller rather than take $20,000 
cash when he was a sick man and had to go away. Ilis dislike did 
not develop to such an extent that he ever tried to hold Mr. Roller for 
the difference between $20,000 for which he sold the business 

83 and $34,000 at which he claimed to have a contract. The rea¬ 
son was that the gentleman who had been with Mr. Roller, that 

is Mr. Weigle, came in and made possible the $20,000 deal and it 
would be quite inequitable then to attempt to hold this man for the 
breach of contract I thought and Mr. lluske thought. I am only 
expressing another man’s state of mind as expressed to me. ITe told 
me of that dislike and that is the onlv reason I know. To sell to Mr. 
Roller if I correctly understood their attitude that day on February 
11th at any such figure would have meant a credit sale. They were 
asking for a variation of the terms and Mr lluske did not believe 
Mr. Roller merited credit. He did not say a word to indicate anv 
like for Mr. Weigle at that time. The only reason that 1 know 
why he did not hold Mr. Roller to his loss of $14,000 from his contract 
price was that Mr. Weigle made possible the second deal. He would 
have had to go after all three and Mr. Weigle came into the second 
deal. I am sure T do not know whether what I have referred to as 
the moral consideration the fact that none of these men expected 
this inventory to run as high as $34,000 would have kept George 
Huske from suing these three men. That might have been enough. 
I would have to speculate to tell you that. 

And thereupon further to maintain the issues on his part joined, 
the defendant, William E. Weigle, took the witness stand on his 
own behalf and being first duly sworn, testified as follows: 

I live in Washington and am now an optician having bought and 
being the proprietor of the G. L. Huske Optical Company at 1129 II 
Street. In the beginning of the year 1918 my business was engineer¬ 
ing and contracting and I had been engaged in that business in 
Central and South America, Panama and the canal zone. 1 went 
there in 1905 with the second commission from Washington. I was 
in the army in the Spanish-American War and the Philippine Insur¬ 
rection. I was a first lieutenant and then afterwards I was made a 
captain, an honorary captain, as they called it, and discharged with 
that increased rank. I had never up to that time been in the optical 
business. I was then living in Baltimore as was my family 

84 and in Januarv and Februarv, 1918, was not in anv active 
occupation. At the beginning of 1918 I did not know Mr. 

Roller. I had known Mr. Schumacher for probably three or four years 
and he came to me one day and said he knew of a business here in 
Washington that was for sale and he asked me if T would not bo inter¬ 
ested in it and I told him that I might be if I knew something about 
it. He said that a gentleman here had told him that the business of 
the Huske Optical Company in Washington was for sale and he 
told me he would like to have me meet a gentleman who was very 
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anxious to purchase the business although financially he did not 
seem to have any money and lie asked me if I would not care to 
meet, this man and I said that I would. I agreed to meet Mr. Holler 

w *i a V Mr * ^? hum . acher 3 home on Sunday, some time in January. 
At. that meeting the matter of the purchase of this business was 
discussed and they explained the optical business and said it was 
for sale and that Mr. Huske was very ill and wanted to sell and he 
had offered it for some time to different ones and Mr. Roller had 
been to see him regarding it. I knew at the time that Mr Schu¬ 
macher was an optician and in that business. Tlicv told me at 
that interview that Mr. Roller was an optician. We arranged to 
come over and look over the business and see what it was like! Mr 
Roller explained that he had already seen the place and it was a 
very nice place and he would like to have me go over The result 
of that meeting was that we came to Washington perhaps a week 
later to see this place. It did look nice and was attractive and I said 
I would be willing to go into it. The only thin/c that I hesitated 
about was that I knew nothing about the optical business at that 
tunc My mind was trained along different lines and different 
directions but they thought it was a good chance, both Mr IIu*ke 
and Mr. Roller and Mr. Schumacher, and I relied on what they 
had to tell me about the optical business and we agreed that we 
would purchase it and the talk was about how it would be purchased 
1 really can t tell how the statement came up, whether it was some- 
about what we should pay for it or about an inventory 
so 1 here was no arrangement and no contract made at that time 
but we promised to take the business according and it seemed 
like it. resulted in taking the business according to the 
inventory. At the first interview Mr. Huske did not fix 
any lump sum. The question of an inventory appraised 
price was thrashed out pretty thoroughly between Mr. Roller 
and Mr. Huske but there was no contract vet made We 
went back to Baltimore and on January 30th the same month. Mr 
Roller, Mr. Schumacher and I, at the Elks Club, entered into a con¬ 
tract to purchase that business of the Huske Optical Company Mr 

S ar . r drow , up that contract, the one produced here! 

plaintiffs Exhibit number one. Mr. Carr had not acted as mv 
lawyer pror to that time. I had not met him until that evening anil 
J met him through Mr. Roller. He presented him to me and said 
that he was a friend of his and bought his glasses from him After 
that contract was made we adjourned to meet herein Washington on 
the following day. When we got here that day we entered into a 
contract at Mr. Lesh’s office. Mr Carr came along. I had not seen 
nor known Mr. Lesli before that. I went to his office with Mr. 
Roller, Mr. Carr, Mr. Schumacher and Mr. Huske and there was 
drawn up the contract of January 31st, plaintiff’s Exhibit number 2 
Just before going up to Mr. Lesh’s offiee we met at the store and 
discussed the matter of the price, and Mr. Huske and Mr. Roller 
discussed the matter very thoroughly. 1 remember one distinct 
question that stands out in mv mind very clearly though I can’t 
remember the entire conversation, but Mr. Roller said? “I don’t 
want to buy a cat in a bag. I want to take an inventory to see what 
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Mr. 


we have, and we pay for what we get.” T remember Mr. Roller 
stating this before going up to Mr. Bcsh's otliee. I could hardly 
have learned anything about the optical business by January 31st. 
I remained throughout the meeting in Mr. Besh's office and we 
adjourned from that office and went over to the Huske Optical Com¬ 
pany and spent a little time in there just looking around in a general 
way and then we three went back to Baltimore, that is, I went back 
with Mr. Carr. I remember. But I am not sure whether Mr. 
Roller went hack with Mr. Carr but 1 know that I returned 
with Mr. Carr, his attorney. I paid the expenses of the 
from Baltimore to Washington and Mr. Roller's and 
Schumacher's expenses also. The 31st of January was 
Thursdav. Thev arranged to take the inventorv of the 

entire stock of the Huske Optical Company on the follow¬ 
ing Sunday and Monday, Monday being “fuelless” Monday, 
as they called it in those days. 1 took no part in the stock taking. 
1 came over to Washington but not to help them take stock because 
1 did not know sufficient about it. It is hard for anyone who does 
not know about that business to take stock because it is really intri¬ 
cate. 1 was present at the meeting at the Huske Optical Company 
on Februarv 11th. Between Januarv 31st and Februarv 11th, 
while thev were taking the inventorv and before, as Mr. Roller told 
me, they had finished it, Mr. Roller told me that it would run over 
much more the amount which we thought it could be purchased 
for. They then thought it would be sixteen or seventeen thousand 
dollars. The amount they originally told me it could he purchased 
for was between eight and ten thousand dollars. At that time Mr. 
Roller thought it would be sixteen or seventeen thousand dollars, 
the inventorv had not been completed nor the final figures computed. 
They told me that it had been completed at the end of the week. 
He did not tell me how much it was but lie said. “We will arrange 
to go over on Monday” to take the business. We went. When we 
came to Washington we didn't know what the inventory amounted 
to until the dav we arrived here, the 11th of Fchuarv. We then 
learned it was thirty-four thousand and some odd dollars. It is 
whatever it is in that book. At that time I saw this book and the 
typewritten addition and that was the first time I saw the total 
amount of the inventory, when I learned that Mr. Huske and Mr. 
Bosh, representing Mr. ITuske. were present. We came over to 
Washington from Baltimore that morning for the purpose of taking 
over the business. When we found that the inventorv ran to thirty- 

• c 

four thousand dollars, it was quite a surprise to us. I mean to Mr. 
Besh. Mr. ITuske. Mr. Roller and myself. 1 am pretty sure from 
the conversation 1 had with my associate on the way over 
87 that he didn't know what the final figures would amount to 
and when it was given to us Mr. Roller, as well as myself, 
expressed a great deal of surprise and Mr. Roller said. “Well, it 
seems it is impossible for us to take the business on that contract 
which we signed.” T hesitated for a little and then I said, “Well, 
if that is true, if we can't take the business, which it seems almost 
impossible to do. what will happen to the thousand dollars that I 
put up as a deposit?” Mr. Huske said, “Well, that will rest entirely 
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with my attorney and myself later on.” Then the question was 
brought up if there was any chance of getting the thousand dollars 
back I asked the question. Mr. Iluske hardly knew what to say 
•, 1 bcll< ;ve he ever answered it and Mr. Lc-li spoke up anil 

said it we could find a purchaser that will purchase this business 
on the same contract, on the same basis, as that contract, whereby 

i i’i M , ' los ? no mon °. v - [ see no reason now why the thousand 
dollars should not be returned to you.” As near as I can remember 
that was about the ending of our conversation. We felt it was 
. impossible to carry it on and Mr. Roller, as well as mvself, was not 
willing to enter into the contract because it had run so far bevond 
our expectation. I had not heard anything of a request made bv 

, 1 , . 01 y me ^bat Huske would sell the business for less 

than the inventory price of thirty-four thousand dollars. Between 
February 11th and January 31st I had not seen Mr. Lesh or had 
any talk with him. I had not seen Mr. Huske out of the presence 
ot Mr. Roller and I had had no communication with him of anv 
kind, prior to February lltli when T came to the conclusion that 
we could not carry out the contract. From the time I made the con¬ 
tract and the time I decided I could not fulfill the contract, I did 
not write, talk to nor communicate with Mr. Lesh or Mr. Huske 
ami did not have any communication with anyone about the con¬ 
tract unknown to Mr. Roller. When we left the place, possibly on 
February l ltli. I went hack to Baltimore with Mr. Roller and accom- 
panied him all the way. On the train 1 spoke to him about 
88 the thousand dollars. I a«ked him if he thought I ought 
to lose—I asked him if Mr. Huske found no purchaser to take 
the business according to the contract, which we had signed it would 
seem like I would lose the thousand dollars, and I asked him if he 
vouid be v filing to stand any part of the loss of the thousand dollars. 
He said he would not. He said 1 was to furnish the money and I said 
he was to have an interest in the business. lie spoke further about 
it being impossible to carry out the contract. Mr. Roller said right 
there it would lie impossible to carry out the contract under those 
conditions, that it would give Mr. Huske a profit of nine or ten 
thousand dollars, and furthermore, he said it would mean that he 
would not get anything more than a salary for a number of years 
because he was to pay it (his share of the thirtv-four thousand 
dollars) back. After that day, on the next day or the dav after I 
talked further with Mr. Roller with regard to the purchase of this 
business. 1 went down to see him. I was going to talk to him a 
little bit about the.thousand dollars and as soon as I spoke to him. 
Mr. Roller showed me a deposit slip where he had done before sixty- 
five dollars worth of business and he said. “Captain, wouldn’t I be'a 
fool to enter into the thing and tie myself up in a business like that 
where I would be indebted for a number of years to the extent of ten 
01 ele\en thousand dollars, when T have a profitable business here 
when I am conducting here a profitable business.” We did not discuss 
tbe one thousand dollars at that particular meeting,—he seemed 
to be so determined on not going into it that I .just left him. I next 
saw him on the 19th of February at his place of business. T went 
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over on the instructions of Mr. Lesh. Between the day when I had 
last seen him at his place of business when he pointed out the deposit 
slip of sixty-five dollars and the 19 of February, I had talked with 
someone about buying this business,—with Mr. Sime. I heard 
from Mr. Sime through Mr. Iluske. Mr. Iluske called me up by 
telephone from Baltimore on Wednesday of this week. Until 

89 the time he called me up I had taken no steps to buy the 
business of the Iluske Optical Company except in connection 

with Mr. Roller. When Mr. Iluske called me by telephone he 
asked me if 1 would not come to Washington and see him about the 
business.—if I would like still to lie interested in purchasing the 
business and I told him that it might be possible but I hardly thought 
so. He asked me if I would not come over and see him and 1 said 
I would and I came over. That was on Wednesday and it must 
have been the 13th of February. I came to Washington in pursu¬ 
ance to that telephone request from Mr. Huske. He told me that 
he had a man whom he knew who had some money and was anxious 
to purchase and go into this business and to ask me if I would not 
consent to meet him, that he could have him brought here to Wash¬ 
ington to meet me with the object to purchasing the business. I 
said I had no objections to meeting the man he spoke of who was 
Mr. Sime, who testified here on behalf of the plaintiff. I had never 
heard of him before. I subsequently met him. Mr. Huske had 
him come to Washington to meet me on the following Sunday and 
we met at the place he stated down in the Hudson Hotel. I made 
an agreement with him and as a result of that interview he and I 
bought the business of the Iluske Optical Company. The contracts 
are the ones offered in evidence here by the plaintiff (plaintiff’s 
exhibits Nos. 7 and 8). We fulfilled that contract and bought the 
business and I have been engaged in business there ever since and I 
am still running it. I saw Mr. Roller on the 19th of February at 
the instructions of Mr. Lesh who was then the attorney for Mr. 
Iluske. I sow Mr Schumacher first. I came down on the instruc¬ 
tions from Mr. Lesh to have Mr. Schumacher and Mr. Roller sign 
that release and I went to Mr. Schumacher and he signed it and I 
told Mr. Schumacher what I was going to do and made it clear. He 
said he knew Mr. Sime before, that Mr. Sime had called to see him. 
I told him what I was going to do and he signed the release. I went 
from his place to Mr. Roller and called on Mr. Roller and asked him 
to sign it and he asked me what was the reason for it and I told him 
I had bought the business together with Mr. Sime and this was 

90 a request from Mr. Lesh to sign the release as we had aban¬ 
doned the proposition. At first he didn’t seem to feel like 

he wanted to sign it and then he said, “May I ask you what you 
paid for the business in round numbers?” I said it was around 
$20,000. Lie flew in a rage right then. He said if he knew that 
he would have been glad to come in with me and purchase the busi¬ 
ness if it could have been bought at $20,000 or around that price 
and he refused to sign the release. I then went over to Mr. Carr’s, 
our attorney, and asked him for the contract which he had signed and 
he gave it to me He did not give it to me reluctantly at all. He 
did not know by my telling him that the contract which had been 
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signed was off. lie had already gotten the information. He said 
he understood that. I don't think he knew that I had bought this 
harness. Mr. Roller came into Mr. Carr’s office just ns “reldy 
to lea\e. He asked Mr. Carr about the contract and Mr Carr said 

hat he T h mo 8 n Ven ? n,P , Mr Koller sflid > ‘‘ Y ou had no right to do 
that. I am a. party to the contract, and vou should not have sur¬ 
rendered 1 without my consent.” Mr. Carr asked me if I would not 
hand lnm back the contract, that he would make a copv of it and give 
me ono eopy and give one to Mr. Roller. 1 did not object at alf to 

Sibit° No S 4\ aVln ?| a C ° Py °\ the eonlniet - The paper (plaintiff's 
exhibit Ao. 4) is the copy that was made there. 1 left with the 

be^n. W n raCt / hat 1 h d P rocured from Mr. Carr and came back 
here to W ashington and I never after that heard from Mr Roller 

pertaining to the Huske Optical Company business until he brought 

suit against me. It was what they called a suit in equitv. To the 

l-est of my recollection when notice of that suit was served on me it 

was the first that I had heard from him from the time we had met 

in Mr. Carrs office. 1 don t remember hearing from Mr Muserave 
with regard to fulfilling the contract. ^usgrave 

On the fflst of January when we came over here to sign the eon- 
tract I went down to the Commercial National Bank and ar- 
01 ranged a loan for $5,000 more than I had. I had only $5 000 
that 1 could use and J arranged for $5,000 more. ‘That as 
we thought that day would cover the amount, as this stock in trade 
was supposed to run about eight or ten thousand dollars. We started 
to take the stock on the third or fourth of February. About the 
5th of February they returned to Baltimore and told me that the 
stock was running way beyond what they thought, that it would 
go between eighteen and twenty thousand dollars, in fact they didn’t 
know just how much, and it was necessary to get more monev and 
I went to New Wk and secured $8,000 from Mr. Wilcox a gentle¬ 
man with whom I had done business before, No. 17 Battery Place 
New York. lie said he would let me have the money but requested 
mo to try if I could to get him a few shares in the Company for 
letting me have the money. I actually borrowed the money 'from 
him and I beheye I notified Mr. Roller and Mr. Schumacher that 
I had raised that additional $8,000. They knew I had raised the 
monev. 

%j 

And on cross examination, said witness testified: 

When I signed the original contract on the 31st of January I 
understood that Mr. Roller and I were going into this matter as 
partners together with Mr. Schumacher, and when I signed the 
supplemental agreement on the 11th of February I understood we 
were still to lie partners in that business if we purchased it The 
reason for the increase of my interest and the diminution of Mr 
Rollers interest in the contract of Febuary 11th was on account 
of raising more capital. The gentleman who loaned me the $8 000 
in New i ork requested some few shares in this Company and I 
told him what I was going to do. I understood that I was to raise 

9—3073a 
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all the capital necessary for this business. I knew that when I 
originally began the proposition and conferred with Mr. Iluske at 
Mr. Lesh’s office everybody thought the business would run between 
eight and ten thousand dollars and when we made the supplemental 
agreement on the lltli of February, 1 was satisfied to put more 
money into it in view of the fact that the stock ran more, 

92 as they thought to seventeen or eighteen thousand dollars. 
1 had made arrangements to get a total of $18,000, $5,0<H) 

1 had, $5,000 at the Commercial National Bank and $8,000 1 went 
to New York to get. 1 figured that I would need that amount of 
money according to the statement they gave me when I returned. 
I didn’t know then that the stock ran over thirtv thousand dollars. 
The only time I knew it ran over thirty thousand dollars was on 
the 11th of February when we came over here, and then 1 under¬ 
stood that it ran $34,800 or whatever the figures are there. It was 
approximately $35,000. That was on the 11th of February. The 
supplemental contract was made on that day in the morning and 
we were not acquainted with the final figures until we came over 
here the same day. The contract was made in the morning in Mr. 
Carr’s office. Before I signed the supplemental contract that morn¬ 
ing I knew that the stock had run sixteen, seventeen or eighteen 
thousand dollars, not twentv thousand dollars. Tliev didn’t know 
exactly what it would be. I was satisfied to go into it if it cost what 
I had arranged to get,—what they represented to me. Mr. Schu¬ 
macher didn’t tell me before that supplemental contract was made 
that Mr. Iluske had promised to let us have it for a third off that 
price. Mr. Iluske did not tell me that nor did Mr. Roller tell me 
that. When I went up to Mr. Roller to see him on the 19th of 
February I didn’t tell him I was going to Panama nor that I was 
going to give up the whole proposition. The reason I went to see 
him on the 19th of Februarv was on the instructions of Mr. Iluske’s 
attorney at that time, Mr. Lesh. lie asked me on the day before, 
the 18th, the day we signed the contract with Mr. Sime, to bring 
back a release on the $1,000. He said, ‘*1 want you when you go 
to Baltimore to see Mr. Roller and Mr. Schumacher and get that, 
and also to return that original contract.” And I said 1 would 
do it. Mr. Lesh at that time was not my attorney too. He had 
prepared the contract between Mr. Sime and me according to the 
instructions that Mr. Sime and I gave him. I don't think 

93 lie was acting as my attorney when he prepared the con¬ 
tract. I did not pay him for it. Mr. Iluske paid him. As 

to the contract between Mr. Sime and myself, the private contract 
as you call it, I could not tell you who paid Mr. Lesh for it. I 
know that I didn’t pay for it. I paid Mr. Carr of Baltimore for 
drawing those papers, because Mr. Carr told me that Mr. Roller 
had refused to pay. When I went in on the 19th of February to 
see Mr. Roll er I didn’t tell him 1 was going to give up the proposi¬ 
tion and was going to Panama. I don't think I told him I was 
going over to Mr. Carr’s office to get the contract. I didn’t tell him 
because he was in such a mad temper when I told him I had bought 
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the business and be flew off in a rage and I didn’t cany on the con¬ 
versation any longer. 1 did not know when I left him that he 
would never consent to have me take that contract from Mr. Carr. 
1 had no reason for not telling him that I was going to Mr. Carr’s. 
1 don t know that I concealed that fact from him. I wasn’t asked 
the question. 1 didn't tell him. 1 did not tell Mr. Carr that Mr. 
Roller had sent me to get that contract. I was about to leave the 
office when Mr. Roller came in. 1 had the contract in my posses¬ 
sion and at Mr. Carr's request 1 gave it back to him and I signed 
on the back ot the copy that Mr. Carr gave to Mr. Roller my signa¬ 
ture showing that it was a true copy. At that time in Mr. Carr's 
office Mr. Roller made some statements to the effect that he had 
never given up the projwsition. 1 don't just remember what we 
said but be intimated something to that effect to Mr. Carr and 1 
suppose that was the reason be wanted that original agreement. 1 
knew after my conversation with Mr. Roller in his place of busi¬ 
ness when I told him what it was purchased for that he would 
have been glad to have come back into the deal. I didn’t close the 
deal with Mr. Huske and Mr. Sime until the first of March. If 1 
remember correctly Mr. Lesh did tell me when we met on the first 
of March and we were taking the business over that be had written 
to Mr. Roller about the getting back of this contract and 
04 the getting of bis signature to a release. I am not positive 
about that and 1 cannot answer as to whether Mr. Lesh told 
me at any time before we closed our deal that he bad received a 


letter from Mr. Roller because I really don't remember whether be 
did or not. 1 heard Mr. Lesh testify yesterday morning that be 
got this answer from Mr. Roller that very morning. 1 don’t re¬ 
member whether be did or not. I don't deny that he did tell me 
that lie bad this answer before the deal was closed, but I don’t re¬ 
member one way or the other. When I went to Mr. Schumacher 


to get bis release 1 didn't tell him that 1 was going to Panama. 1 
told him that my wife was going which she did. I was arranging 
at the time to give my wife power of attorney to execute some prop¬ 
erty on the Isthmus. I did not go to Panama and I didn’t tell 
him that 1 was going and 1 had no idea of going. 1 did not tell 
Mr. Sime at the time he and 1 became interested in this proposi¬ 
tion that Mr. Roller could not raise bis share of the money and 
that was the reason he bad backed out of this contract. 1 heard Mr. 


Sime testify to that yesterday. As a matter of fact Mr. Roller did 
not have to raise any money under his contract with me. When 
Mr. Sime and I became interested in this proposition Mr. Sime put 
up part of the money. Mr. Sime and I each drew $75 a week 
under my contract with Mr. Sime. With regard to me that was 
$50 a, week more than my contract with Mr. Roller provided. Mr. 
Schumacher went to the bank with me and waited out in the cor¬ 


ridor. This was not to raise $20,000. It was the $5,000. I do 
not belong to the Army and Navy Club or any club here, nor did 
I in 1918. On the lltii of February I did not get off the street car 
while I was with Mr. Roller and tell him I was going to the Army 
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and Navy Club. On a previous occasion I did. I go to the Army 
and Navy Club very frequently for lunch but I am invited there 
by brother oflieers whom I knew in the service. The reason that I 
know that it was not on the 11th of February that I got off the 
car to go to the Army and Navy Club was that on that day 1 came 
back to Baltimore with him. I did not come back to see Mr. 
Huske on that day. I didn’t tell Mr. Huske on that day 

95 or within a day or so thereafter to get in touch with 
Mr. Sime in Philadelphia. I did not send Mr. Huske up 

to Philadelphia to bring Mr. Sime down here. 1 did come over 
from Baltimore and met Mr. Sime at the Hudson Hotel on the 
17th and came to terms with him to buy the place and told Mr. 
Holler what 1 had done on tlie 19th. i did not tell Mr. Roller 
before 1 signed up with Mr. Sime on the 18th. I heard Mr. Roller 
testify that I asked him on several occasions if he would take $8,000 
for his interest in the business but 1 don’t have any recollection of 
it and 1 am sure 1 never said that to him. 1 knew Mrs. Schu¬ 
macher. After r acquired this business 1 told her I was doing a 
good business and was satisfied. 1 don't remember if 1 told her 
that 1 had bought a house; 1 had bought a house and an automo¬ 
bile. Mr. Huske did not forfeit my $1,000. On Sunday, the 17th, 
when Mr. Sime and I agreed to purchase between ourselves and 1 
made the propostion at $20,000. Mr. Huske said that that would 
l»e $21,000 because he already had $1,000 up and I said that I 
wanted to include the $1,000 that we had up on that prior con¬ 
tract. Ho was not satisfied with it. Finally he agreed to it. I 
never spoke to Mr. Huske while they wore taking the inventory. 
He never told me about taking one third off. They were taking 
the inventory and I came over one day while they were taking it, 
but I don't think Mr. Huske was in at the time and if he was 1 
did not see him. I had no conversations at all with him. 1 should 
judge that 1 was there with Mr. Roller during the inventory tak¬ 
ing and the preliminary negotiations up until the 11th of Feb¬ 
ruary three or four times. The only times 1 spoke to him were 
not when we were taking the stock. 1 never met Mr. Sime 
until Mr. Huske introduced me to him at the Hudson Hotel on the 
17th of February. I did not meet him in Baltimore in Mr. Roller’s 
place. 1 have no recollection of having been introduced to Mr. 
Sime by Mr. Roller and 1 am positive of having no recollection 
of meeting Mr. Sime other than at the time Mr. Huske brought us 
together. On the 11th of February when I came over with 

96 Mr. Roller the inventory had been finished but. the figures 
had not been computed. On that morning we went to Mr. 

Carr’s office before we came to Washington. Mr. Carr told me 
nothing that morning and I don't know what he told Mr. Roller. 
He was the attorney that was selected by Mr. Roller because he 
knew him. 1 didn’t know him at all. 1 did not go to his office to 
make the original contract of January 81st. We made it at the 
Elks’ Club. He had been my lawyer l>efore the 11th of February 
selected by Mr. Roller. 1 paid for the contract because Mr. Carr 
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told me Mr. Roller refused to pay for it. As a matter of fact Mr. 
Carr did not tell me on the morning of the 11th of February to 
come over and see if the inventory was completed so that we could 
get ready and close the transaction. lie didn’t tell me anything 
pertaining to that. 1 went to see him to make the supplemental 
contract. We told him we were coming over to take the business, 
that that was the day set that we should all meet and take the 
e c \ was set by Mr. Roller and Mr. Huske. It 
was by mutual agreement. There was nothing in the contract as 
to what day we were to take over the business. I do not deny but 
I don’t remember Mr. Carr saying that we should come over and 
see if any inventory had been finished so that he could come over 
and close the transaction. I knew that the purpose of making the 
supplemental agreement was that we were coming over to take the 
business. That was before the transfer. I wasn’t particular about 
haying our lawyer present before we took over the business and 
paid the balance of the money. A\ hen we got here it was about 
noon and we went to the store first and I went out to lunch with 
Mr. Roller and then came back to the store. Before that occasion 
I had last seen Mr. Iluskc when we had signed that contract of the 
•list of January in the oflice. I had not seen him during the week 
before the 11th of February. 1 said that I believed I was over 
here with Mr. Roller on three occasions. I was never over here 
with Mr. Roller after the 11th of February. The three or 
97 four times I was here with Mr. Roller were not all between 
the 30th of January and the 11th of February. We came 
oyer once before that to look over the business. On the other occa¬ 
sions that I was over l*ere it was in connection with this business. 

I came over in the week before the 11th but didn’t see Mr. Huske. 

I was in the store but if Mr. Huske was there T didn’t see him 
and I don’t believe he was in. On one occasion before I saw him 
on the street. I had no conversations with him, just spoke to him. 
It might have been the first day we came over to look at the place 
or it might have been on the 31st. I didn’t see Mr. Huske in his 
place after the contract of the 31st was signed. Aside from the oc¬ 
casions in the store and the day I saw him on the street, I saw him 
in Mr. Lesh’s office on the occasion of the first contract. Aside 
from those places I saw him at no other place. I did not telephone 
to him. He telephoned to me on Wednesday of that week, it 
would have been about the 5th, I am not sure of the date; it was 
after the date of the supplemental contract, about five o’clock, long 
distance, when I was in Baltimore. That was the time he told me 
about meeting Mr. Sirne and he called me up to ask if I would 
not be interested to come back into the proposition. I supposed 
Mr. Huske got my telephone number out of the directory. I had 
not given him my telephone number or address. I must have re¬ 
ceived a letter from Mr. Musgrave, presenting the claim of Mr. 
Roller on account of my alleged breach of contract. It must have 
come into our place because I did not have any recollection of re¬ 
ceiving it. I haven’t any recollection of seeing the letter (plain- 








70 WILLIAM E. WEIGLE VS. IIARRY ROLLER. 

tiff's Exhibit number G) which Mr. Lcsh got from Mr. Roller. T 
did not see Mr. I-esh’s letter to Mr. Roller liefore it was sent, 
saw it here some time ago. 1 believed that Mr. Leah told me that 
he would consider releasing me and my associates from my deposit 
„f tt thousand dollars. At the time that we signed the contract be¬ 
tween M. Si me and myself, 1 had already had that promise from Mi. 
Iluske on the 17th of February at the Hudson Hotel. On the 1-th 
1 know that the thousand dollars was not to he toiteiteu. 
98 Mr. Iluske and I so agreed. 1 can’t say that Mr. I.esh was 
representing me at that time and I do not believe he was. 
He was representing Mr. Iluske. He has never submitted a bill 
for am services up until after this was all closed. After we bought 
he business I tin -loved Mr. I.esh. After we got in there Mr. Sime 
and 1 considered that he. Mr. I.esh. was our attorney and lie con¬ 
ducted our business when we needed an attorney from that turn 
1 can t tell you wliv Mr. Roller wrote to Mr. Lesli inquiring 
if there was anv secret agreement between Mr. Iluske aim ine. 
don’t just remember whether I told Mr. Lesli or not that I had 
told Mr. Roller in Baltimore on the lflth that 1 had signed up 
with Mr. Si me. 1 am of opinion that 1 told him about the con¬ 
versation that I had but I can’t now state positively. As to the 
letter from Mr. Musgrave, that letter came into my place and for 
the life of me todav I can't tell just when it came or how it got 
there but 1 believe' it must have been opened by someone of my 
help and at anv rate it was turned over to Mr. I.esh for the draw¬ 
ing up of these papers. At the time 1 purchased with Mr. *imc 
1 did not pav Mr I.esh. I did not write him a check. 1 paid him 
later on for the services he had done fyr us when Mr. Simo and 1 
were associated. 1 am still conducting the Iluske Optical tom- 
1 ,-uiv I did not own all of the stock nor do 1 own all except a 
couple of shares. Mrs. Weigle is interested in the Company: my 
wife, and one share is being held by Mr Lesli. Mrs. Weigle has 
been in it since the time when Mr. Sime’s interest was purchased. 

On re-direct examination said witness testified: 

The automobile which I said 1 bought I still own. Its .....del 
i< a Kissel 1 car 1010. Of the seventy-live dollar a wwk drawing ac¬ 
count under the contract 1 had with Mr. Sime. 1 actually drew (ilt> 
dollars a week, leaving twenty-five dollars left in. 

\ n ,l on re-cross examination said witness testified. 

That the twentv-five dollars was left in there through my agree¬ 
ment with Mr. Sime to meet interest and any other expenses. 
99 W'e had a drawing account of seventy-five dollars and we 
drew fifty dollars. W’e did not have an inventory taken by 
Mr. Tennis for Mr. Sime and myself in March, 1918. We did not 

take one. 

And thereupon by agreement there were produced as authentic 
a carbon copy of a letter from Musgrave, Bowling and Hall, to W it- 



WILLIAM E. WEIGLE VS. HARRY ROLLER. 


71 


0 


liam E. W eigle, misaddressed, which was marked defendant’s 
hihit numher four and received in evidence as follows: 



Mr. William E. Weigle, 

1429 8th Street N. W., 

Washington, D. C. 

Dear Sir: 


“April lltli, 1918. 


Mr. Harry Roller has consulted us in connection with the trans¬ 
action involving the purchase of the business of the G. L. Huske 
Optical Company, and after a careful examination of the facts as 
presented to us we are of the opinion that you are bound by the 
contracts made by you, and that Mr. Roller and Mr. Max F. Schu¬ 
macher are entitled to participate in whatever deal you have made 
in accordance with the terms of the agreements made between you. 

If you care to take the matter up either directly or through 
counsel looking to some adjustment of the matter, if will be agree¬ 
able to us, but if no-, we are instructed to take such necessary legal 
steps as may appear to be advisable in the premises. 

Awaiting your response, we are, 

Yours very truly, 


M. L ” 


Also a carbon copy of a letter from Paul E. Lesh, dated June 4, 
from Musgrave, Bowling and Hall, marked defendant’s Exhibit 
number five, which was introduced in evidence as follows: 


“Law Offices 

Musgrave, Bowling & Hall, 
Baltimore. 


Mr. William E. Weigle, 

1429 II St. N. W., 

Washington, D. 0. 


May 30th, 1918. 


Dear Sir: 

In the matter of the contract with Harry Roller, we have had no 
reply to the communication we addressed to you on the subject some 
time since and having waited a reasonable period we wish to say 
that unless you make some answer or show some disposition to com¬ 
ply with your said contract, we shall feel at liberty to take such 
legal action as may he necessary. We will wait until Tuesday, 
June 4th next, for your reply. 

Respectfully, 

MUSGRAVE, BOWLING & HALL. 
M” 
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Also a corbon copy of a letter from Paul E. Lesh, dated June 4, 
1918, to Musgrave, Bowling and Hall, Esquires, which was 
100 introduced in evidence as defendant’s Exhibit number six 
as follows: 

“June 4th, 1918. 

Musgrave, Bowling and Hall, Esquires, 

1520 Fidelity Building, 

Dear Sirs: Baltimore, Maryland. 

Mr. V illiam E. W eigle has asked me to reply to yours to him of 
the 30th ultimo. Mr. Weigle informs me that he has received no 
communication from you pr£or to yours of May 30th. lie is aware 
of no obligation on his part to Mr. Ilarrv Roller and upon my un¬ 
derstanding and his statement of the facts T feel that there must be 
some dispute as to the facts between Mr. Roller and Mr. Weigle or 
you would not present the claim. If you will, however, send to 
Mr. M eigle or to me a copy of the communication to which you 
refer we will give it attention. 

Very truly yours, -. 

PEL-ED.” 


It was agreed that Mr. Weigle turned over Exhibit number five 
to Mr. Lesh for attention. 


And thereupon further to maintain the issues on his part joined, 
the defendant colled as a witness Martin A. Leese, who being first 
duly sworn testified as follows: 

I am engaged in the optical business here, both in the refracting 
and dispensing business and have been so engaged for about twenty- 
six years in Washington. I am familiar with the conditions of the 
business. From my experience and knowledge of the business I am 
familiar with the net profits that a profitable optician business 
makes. Gross profits vary as they do in all business. We have 
been doing a very large business for the last four or five years and 
in 1920 my business netted me less than eight per cent. That is, 
a fair net profit; it may run different in different places. I don’t 
think anybody doing any amount of business would make more 
than ten per cent on the gross amount of business. 


And on cross-examination said witness testified 


That about one-third of mv business is dispensing business. 
Most of my business is refracting and for that I employ opticians 
to examine eyes, the same as doctors. In connection with that I 
do a photographic business. We figure both branches of business 
in gross business but we figure them separate. They are run sepa¬ 
rately. I do not keep my dispensing business and other op- 
101 tical business separate. That is all done under one head. 

I shouldn’t think there is any different net profit in the dis¬ 
pensing business than in the other optical business. It costs just 
as much to carry on a dispensing business as refracting. In dis- 
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pensing business you do not employ skilled experts but you have 
to employ skilled men and you have to pay them just as much. 
Some dispensing men do and some do not. From my experience 
the overhead in the dispensing business is just as much as in the 
ordinary optical business because a dispensing man generally has 
a more expensive place. We have never separated the two branches 
but have always carried them together. We have two titles, photo¬ 
graphic and optical, both separate. 


And thereupon the defendant further to maintain the issues on 
his part joined called as a witness William Clabaugii, who being 
first duly sworn testified as follows: 


I am an expert accountant, a certified public accountant. I have 
been engaged in private practice as one for about six and a half 
or seven years. T am also a member of the bar and prior to that 
time I engaged in it in connection with other business but I now 
specialize absolutely in accountancy. 1 had occasion to examine the 
business and books of the (1. I j. TTuske Optical Company in 1918. I 
was employed for that purpose by Mr. Lesh with a view of making 
an income tax return for the entire period during the incorporation 
of the business which had not been made through misunderstand¬ 
ing on Mr. TIuske’s part. He had to make a return as a corporation 
and had not been doing so and it was necessarv for me to examine 
the business from the time he started until the time T made the 
examination. 1 made a report of the condition of the business and 
1 have in my hand a copy of the report. 1 myself and my associ¬ 
ates, under my supervision, made it and I had personal knowledge 
of what the books showed and what the business was. T consulted 


with Mr. Lesh about it and he told me what he knew about it and 
with Mr. TTuske also. The original report, of which this is 
102 a copy, was sent to Mr. Lesh. The final work that I did 
was to prepare the income tax return for all the years com¬ 
prehended in this report from 1910 down to date, that was of 1917 
as the last year. W e started to examine the Iluske corporation af¬ 
fairs and found that there was a very meager record of the business. 
It consisted almost entirely of memoranda made from month to 
month taken from cash register concerning receipts and expendi¬ 
tures of the business and there was no attempt at double entry ac¬ 
counting. \\ e were obliged to take those receipts and disburse¬ 
ments and reconciled them to the book records which we could ob¬ 
tain and from that with a knowledge obtained in a general way of 
the beginning and end of the storv we prepared a series of figures 
to show an average profit ’of the business over the entire period of 
seven years and three months and that average profit we recast with 
inventories by comparing the actual inventories and the actual sales 
with the percentage of profit which we found had been the average 
profit for the whole period. Of course, fluctuations in profits would 
not be reflected in that. Tt was the only practical method to get 
at it because inventories were not regularly taken and it satisfied the 
United States government in the tax returns. The result was a 
10—3973a 
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profit- of about twelve and a fraction per cent over the period of 
seven years and three months which allows for the fact that Mr. 
I luske’s only withdrawals from the business were a salary of two 
hundred dollars a month. In other words, the only expense the 
business had to bear by way of management expense was the salary 
of Mr. Iluske of two hundred dollars a month. Minor employees 
did all the rest of the business. With that he made about twelve 
per cent. The volume of business ran from the first year or two, 
six thousand dollars to the last year thirty-nine thousand dollars. 
The actual profit amounted to twenty-one thousand dollars in seven 
years and three months, and we spread that over the period pro 
rate with the volume of sales of each year, lit 1010 there were 
only three operating months. The profit was one hundred 
103 and four dollars. In 1011 the profit was .$774; in 1012 
$2,082; 1913, $2,885; 1014, $3,431; 1015, $2,702; 1910’ 
$4,041; 191 1 , $5,04/. The stoek he had when he began business 
was $850. I understood that at the end the stock was worth what it 
sold for, twenty thousand dollars. If he had paid thirty-five thou¬ 
sand dollars for it, that would have changed the result; that is, if 
he had paid thirty-five thousand dollars for stock he was selling for 
twenty thousand dollars, he would have effected a loss naturally. 


And on cross-examination, said witness testified: 

The report that was sent to the government was a series of tax re¬ 
turns on forms provided by the Treasury Department. This data 
was prepared during the early part of the year 1918, as of the close 
of the year 1917. Whether the contract of sale had been signed or 
not I do not know. This was done incident to negotiations for sale. 
I don’t know anything about his sale at all. With respect to the 
final inventory, if the value of the stock which he had on hand and 
paid for was thirty-four thousand dollars instead of twenty thousand 
dollars, the business would have shown a larger profit to the extent 
of the difference. 


And thereupon the copy of the said report was offered and received 
in evidence as defendant’s Exhibit number two as follows: 


Schedule 1. 

Gross Receipts . $165,410.15 

Gross Expenses and purchases. $146,940.76 

Salary, G. L. II., 7 vrs. and 3 mos., 

@ $2,400 . 17,400 

164,340.70 

Less sale price of business. 20,000 

Net cost of purchases and expenses. 144,340.76 

Net gain. 21,069.39 

(The net gain is 12.7375% of the gross receipts.) 
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104 Schedule 2. 



Year. 

Capital. 

beginning. 

Gross 

receipts. 

Profits. 

Closing 

capital. 

1010. 

3 mos. 

$850. 

$823.42 

$104.88 

$054.88 

1011. 

12 inos. 

054.S8 

0,078.48 

774.20 

1,720.14 

1012. 

12 mos. 

1.720.14 

16,347.57 

2.082.21 

3,811.35 

1013, 

12 mos. 

3,811.35 

22,047.32 

2.884.75 

0.000.10 

1014. 

12 mos. 

6,606.10 

20,930.53 

3,341.48 

10,127.58 

1915. 

12 mos. 

10,127.58 

21,214.97 

2,702.30 

12,820.88 

1010. 

12 mos. 

12,829.88 

31.730.20 

4.041.73 

10.871.01 

1017, 

12 mos. 

10,871.01 

39.028.57 

5,047.78 

21,910.30 


Entire . 

$850. 

$165,410.15 

$21,069.39 

$21,019.30 


(All Profits left in the business to meet growth, as is the fact, 
although the reason lies, not in business expedience or foresight, 
but in failure to recognize the distinction between personal and 
corporate affairs.) 


In the Matter of Tiie G. L. IIuske Optical Co. 


Statement of Case. 

On or about October 23rd, 1910, Mr. G. L. IIuske organized a 
corporation as above named to conduct a general optical business. 
Irrespective of the capitalization of the business, the actual invest¬ 
ment, as stated by him, consisted solely of about Eight Hundred 
an Fifty Dollars ($850.) in cash, all goods and equipment first ob¬ 
tained being purchased either with the aforesaid cash or on credit 
and paid for out of the subsequent receipts. For reasons not ger¬ 
mane to this case, the corporate status was unsatisfactory to Mr. 
IIuske, and he acquired the entire outstanding stock and proceeded 
to conduct the business as his own, it being so in fact if not in 
law. 

Deeming the same to lie the case, he failed to appreciate his re¬ 
sponsibility under the Corporation Tax Law of August 5th, 1909, 
and failed also to segregate the business affairs from his own per¬ 
sonal affairs, using but one bank account for both and making no 
attempt to distinguish between his earnings as a stockholder and 
his earnings as an officer or employee of the company. 

On account of ill health, it became necessary at a recent date 
that he discontinue active business and in negotiating for a sale of 
the business he first became aware of his lapses. The problem pre¬ 
sented. therefore, is to set up such data as will enable him to file 
the delaved returns with the Commissioner of Internal Revenue and 

t/ 

pay the arrearages of taxes thus determined. 

Process Employed. 

No books have been kept, except a crude record of receipts and 
disbursements. No ledgerizing in any form has been undertaken 
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and no attempt at proof of balances, even of the cash and hank ac¬ 
counts, so far as any indication appears on the said records. The 
meagreness of these records is aggravated by the fact that some of 
the same have been lost, and although the check stubs furnish a 
partial adjunctive record, and they also are partly lost or mislaid. 
Besides this, the only inventory is one at the close of 1916, for sale- 
able goods only. 

With the aforegoing, pieced together as well as possible, and with 
such information as could be obtained in several talks with Mr. 
Huske, whose physical condition precluded extended interviews, 
we have obtained the general result shown in the first attached 
schedule. The investment at the beginning of business was known, 
and the reside for closing is ascertained on the positive and 
105 definite fact of the sale of the business plus what cash re¬ 
mained in the bank at the time, which Mr. Huske retained 
in his sale. 

From this we have computed a rate of profit, after including a 
very reasonable salary for Mr. Iluske s services, which is determined 
by his statements as to his living expenses and usual withdrawals. 
The sale, on which the above closing result is predicated, occurred 
about March 1st, 1918, but that is the nearest date at which any 
accurate information can be obtained and by assuming a value for 
December 61st, 1917, on that basis, we certainly do no wrong to the 
tax situation, as it makes no allowance for the fact that part of the 
profits thus derived would naturally have occrucd in the first months 
of this year, to wit: after the close of 1917. 

Carrying this rate of profit to the respective activities from year 
to year, we have determined therefrom, first, a growth in the net 
worth, and, second, an annual net profit. No other method occurs 
to us at this time. 

The accountant submits that this practice, based as it is on the 
two indisputable facts, first, the original investment and, second, 
the final selling price, automatically account for every phase of ac¬ 
counting progress, including accumulation of assets, depreciations, 
credits receivable and payable, etc., and that no different result could 
be obtained except for fluctuations in the rate of profit from year 
to year, which would be slight and would also lx? compensating in 
the final result. 

The year to year result thus obtained is shown on the second at- 
taehed schedule. 

Respect full v submitted, 

\VM. CLABAUGH, 
Certified Public Accountant . 

March 30th. 1918. v 


And thereupon the defendant recalled as a witness Paul E. Lesii, 
who had previously been sworn, and testified further as follows: 

I desire to make a correction to mv testimony of yesterday. As I 
told you and Mr. Newmver at the close of Court yesterday, Mr. New- 
myer asked me a question to which 1 answered truthfully but not 
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fully and I want to complete what I said. Mr. Newmyer asked me 
ilow I could account for the fact that on February 11th Mr. Huske 
was unwdhn 8 to sell for less than thirty-four thousand dollars and 
on February 18th he did sell for twenty thousand dollars. I re¬ 
ferred only to his feeling about Mr. Roller and the fact that there 
were new persons in the new deal, and I feel that is not a complete 
answer, and I should have added this also. I can account for it 
by the fact that Mr. Huske himself considered that thirty-four 
thousand dollars price a higher price than he was going to get from 
anybody else for the business and I knew that at the time. I knew 
.' ^ lien I was on the stand but it slipped me. My 

10b statement is not based on anything that he said on Febru¬ 
ary 11th at the time of the meeting, in regard to selling at 
a lower price than thirty-four thousand dollars. He did not sav to 
anyone at that time that he had said he would not sell it for less 
than thirty-four thousand dollars and he never promised to me that 
he would sell it to Mr. Weigle and Mr. Roller for less. 


On cross-examination said witness testified: 

He did tell me that he considered thirty-four thousand dollars 
a higher price than he was going to get from anvone else He told 
me before I attended the meeting on the 11th of February that he 
did not think Mr. Roller was going to take it at thirty-four'thousand 
dollars and he had me attend that meeting with the expectation that 
Roller was not going to take the business at that figure rather than 
with the idea the deal was to he closed. 1 was there to close the 
deal only in the sense of putting the termination to the negotiations 
and bringing them to a finality. Mr. Huske expected thev would 
not close,—that they would find the inventory figures too high I 
have given you all the reasons that I had and all that 1 knew, it is 
not true that Mr. Huske did not want the deal to go through so far 
„ °^ cr wafi concerned. Mr. Huske did not want to sell to 
Mr. Roller other than in literal fulfillment of his contract. If Mr 
Roller and his associates would have paid thirtv-four thousand dol¬ 
lars cash as required by that contract Mr. Huske would, of course, 

gladly have taken it, but he did not expect them to do it and thev did 
not do it. 


. And thereupon in rebuttal and further to maintain the issues on 
his part joined, the plaintiff called as a witness Max F. Schumacher, 
who further testified as follows: 


At the time Mr. Weigle came to me and had me sign the release 
of the thousand dollar deposit, he did not tell me that he was going 
to buy the business with Mr. Sime. He didn’t tell me that he was 
going to buy the place; positively not. I told him that I knew Mr. 
Sime. Of course, I knew Mr. Sime. 


And thereupon in rebuttal the plaintiff called to the stand 
107 as a witness Robert .J. Sime who testified as follows: 
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1 had met Mr. Weigle before I met him at the Hudson 
Hotel. Mr. Roller introduced me to him in Mr. Roller’s store. I 
was there selling goods and I think it must have been along the 
fourth, or fifth or sixth of the month, just before they came over to 
take stock, that is between Wednesday and Saturday in February. 
When Mr. Roller introduced Mr. Weigle to me he said: “This is the 
man who is banking me on the proposition . While the inventory 
was being taken I telephoned Mr. Huske at the store. 1 was still in¬ 
terested in the proposition. At the time Mr. Weigle, Mr. Huske 
and I were in Mr. Leslfs office on the 18th of February and the origi¬ 
nal contract of purchase was drawn and the personal agreement be¬ 
tween Mr. Weigle and me was drawn Mr. Weigle and 1 were repre¬ 
sented by Mr. Lesh. He was our attorney and acted as that. He 
was acting as our attorney in the preparation of our personal agree¬ 
ment on that day. He was paid by the firm a check of two hundred 
and fiftv dollars for the services rendered. 

And on cross examination said witness testified: 

lie was paid when he rendered the bill after he drew up all our 
papers two or three months afterwards. By the firm I mean the Cl. 
L. Huske Optical Company, a corporation, and the bill was for serv¬ 
ices rendered to the corporation. At the time I made this contract, 
Mr. Lesh did not represent me in any other respect except in draw¬ 
ing up the agreement between Mr. Weigle and me at our request. 
When I met Captain Weigle in Mr. Roller’s store 1 had about two 
minutes conversation with him, just a casual one. I did not tell 
Captain Weigle 1 was interested in the Huske Optical Company or 
that I wanted to buy it. I did not try to undermine Mr. Roller in 
that contract. J had written Mr. Huske long before 1 had come in 
on that trip that 1 was in the market for the business. I called Mr. 
Huske up and walked up there Sunday when they were taking the 
stock and he came out and 1 asked him why he had not 
108 answered my letter and he said he had already accepted a de¬ 
posit on it before. Later l called him up before 1 started on 
my trip and asked him how it was coming and he said, “1 don't 
know, but 1 don't think it is going through.” The next time l heard 
from him was when he came to Philadelphia and he told me that the 
deal was not going through with Mr. Roller and that 1 was tree to 
buy it. 

And on re-direct examination said witness testified: 

He showed me the inventory book and left it with me. At that 
time I opened the book and 1 laughed when 1 saw the price, and said, 
“You don't expect to sell at those prices? ’ He said, “No, 1 offered 
it to them at the factory price but Mr. Roller couldn't come across 
with his share. He couldn’t raise the amount of money necessary.” 

And thereupon in rebuttal the plaintiff, Harry Roller, again 
took the stand on his own behalf and testified as follows: 
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On the occasion, on the 19th of February, when Mr. Weigle came 
in to my store and 1 followed him to Mr. Carr’s office he did not tell 
me that he had bought the business with Mr. Sime. 1 did not ask 
him and he did not say that he had paid “about twenty thousand dol¬ 
lars lor it. On the 12th of February, the day after the supplemen- 
tarv agreement was signed and the day after we had last been in Mr. 
Iluske’s store at Washington, I did not see Mr. Weigle. He didn’t 
come into my place of business. J did not at that time show him 
any deposit slip of sixty-live dollars as receipt of my business. That 
occurrence was previous to the 11th and 1 did not show it in that 
way. I did not on the 12th of February say to Mr. Weigle that I 
would be a tool to assume an indebtednes of eleven thousand dollars. 
1 did not at any time tell him that. lie did not on the 11th of 
February come back to Baltimore on the train with me. He did not 
on the 11th of February or any time after that ask me if I would 
stand part ot the thousand dollar loss and 1 say “No”, that he was to 
furnish the money. I did not tell him on the 11th of February or 
at any other time that it was impossible to carry out the conditions 
of my agreement with Mr. lluske. 


109 Thereupon counsel for the plaintiff and defendant respect¬ 
ively announced their cases closed. 

The foregoing is the substance of all of the testimonv offered at 
the said trial. 

Theieupon the defendant ottered severally the prayers for in¬ 
structions following, which prayers were separately by the Court re¬ 
fused and exceptions noted by the defendant and allowed bv the 
Court: 


Prayer for Instruct ion N umber One. 

The jury are instructed to return a verdict for the defendant 
Refused. 

Exc. 


W. P. S. 

Defendant's Prayer No. 4. 

The jury are instructed that their verdict if for the plaintiff shall 
be tor nominal damages onlv. 

Refused. 

Exc. 

W. P. S. 


Theieupon the Court informed counsel out of the presence of the 
jui\ what would be the instruction of the Court to the jurv upon the 
measure of damages and counsel in arguing to the jury upon the 
question of damages presented their respective contentions in accord¬ 
ant Wlt !U he P r °P° sed instruction of the Court, in brief as follows: 

. J, s couns °i argued to the jury that the opinions of the plain¬ 

tiff s witnesses as to the value of the business varied from $60,000 to 
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$3'),000 and that the average of said estimates was $45,000; that the 
value of the one-third interest in the business which the plaintiff 
should have received was therefore $15,000; that the amount that 
the plaintiff would have had to pay for his one-third share in the 
business had the defendant not broken his contract with plaintiff 
would have been one-third of $20,000 or $0,666; that the plaintiff 
was therefore entitled to recover the difference between $15,- 

110 000 and $6,666 or $8,333. 

The defendants counsel argued to the jury that the value 
of the business had not been shown to be more than the amount 
actually paid for it, $20,000; that the value of plaintiff s claimed 
one-third interest in the business had therefore not been shown to be 
greater than the amount he would have had to pay for it had he par¬ 
ticipated in the purchase of it with defendant at $20,000. 

Thereupon the Court instructed the Jury as follows: 

The Court (Mr. Justice Stafford) : There are some things, gentle¬ 
men of the jury—the declaration itself—which, perhaps, you ought 
not to see, in that it might confuse you and require a lot of expla¬ 
nation. You have heard the evidence, so counsel have agreed that 
wo shall not send out the declaration in the case to you. Instead, 

however we will let vou have the contracts to which the evidence has 

/ 

related, so that you can see what the parties have agreed so far as 
written evidence is concerned. 

The case has been presented to you by the counsel on one side and 
the other so clearly that 1 am sure you must understand all the ques¬ 
tions which you have to decide. And it has been so tlior- 

111 oughly argued that it is quite unnecessary for me to go over 
the evidence bearing pro and con upon the different ques¬ 
tions of fact. 

I shall he very unfortunate indeed if anything I say to you gives 
you any impression whatever concerning what my opinion would 
be if I were on the jury. I have nothing to do with the decision of 
the question of fact, and I do not wish to influence you, if I were 
able to do so, in any way on those questions. 

It is my duty to outline to you the questions which you have to 
decide, and to state what the law is as I understand it. 

Now, in brief, it is agreed that the plaintiff and the defendant 
entered into an arrangement with each other with respect to buying 
out this Huske Optical business. The business was represented by 
a corporation, the Iluske Optical Company. The stock of that cor¬ 
poration represented the business value of the concern. It repre¬ 
sented the stock of merchandise, the prescription lists, the good will, 
the fixtures, and whatever belonged to the business. So, a purchase 
of the business involved a purchase of the* stock, and the stock repre¬ 
sented the business. 

It seems that the plaintiff was an optician and had learned about 
the opportunity to purchase this business, and that he was brought 
into contact with the defendant who had capital available for the 
purchase of such a business and the disposition to invest it in the 
business if it appeared to l>e a profitable venture. 
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The plaintiff had his funds, lie says, invested in his own business 
in Baltimore and had not himself the capital to invest in another 
business. That being the situation, it appears that they arranged 
to buy out this business if they could, and Mr. Roller, the plaintiff, 
obtained this contract from Mr. Iluske by which Mr. Huske 
112 or the corporation was ready to sell that business, the price 

not being stated, but for a value to be set upon an inventory 
to be made. 

It appears that an inventory was made. 

It appears from all the evidence that Mr. Iluske represented that 
the stock would not exceed $10,000; that it would run from $8,000 
to $10,000, and that the parties to this case, plaintiff and defendant, 
began their deal upon the expectation that that would be the capital 
required. It is admitted that they were to be partners in the venture, 
and, ot course, that implies coniidenee between the parties. They 
each had a right to trust the other with respect to that matter, which 
was the purchase of this business, and afterwards the carrying on of 
the business by them in the same relation. 

The stock to be divided between them was provided in the written 
contract which they both signed. 

The plaintiff has brought this action upon the theory that lie was 
at all times ready to carry on this contract, his part of the contract, 
which it is admitted did not call upon him to advance any of the 
capital, but that the defendant refused to carry out his part; that in¬ 
stead of carrying it out, he secretly made a purchase of the same 
business from Mr. Iluske, taking the business to himself and a third 
person. 

r J he theory of the plaintiff is that the purchase of this business at 
the price for which it was bought by the defendant was a profitable 
purchase, and that if it had been bought by the defendant for the 
plaintiff and the defendant, the value of the purchase to the plaintiff 
would have been a large sum in excess of what the plaintiff would 
have had to pay for it under the terms of his contract with the de¬ 
fendant. 

113 And tl ic defendant claims, on the other hand, that it was 
abandoned; that when it was found that the stock was so 
much more valuable than the parties expected, the plaintiff took the 
position that the contract would not be carried out, and gave it up, 
abandoned it and gave the defendant the right to understand that 
he was out of it and did not care to go any further with it. And 
there is the principal point of dispute, as 1 understand it, between 
the parties. 

If that is true, it is a good defense, because then the plaintiff’s 
allegation in his declaration that he was at all times ready to carry 
out his part of the contract, is not true if he was not ready to go on 
with it. Neither is it true, if that position of the defendant is cor¬ 
rect, that the defendant secretly made any purchase of this business 
or refused to carry out his part of the contract. If that defense is 
true, it. was the plaintiff who was at fault, the plaintiff who would 
have abandoned it and the plaintiff who would have refused to go 

11—3973a 
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oil. That presents the question of fact which, upon the evidence, 
you are to decide. 

Now, these parties, plaintiff and defendant here, were jointly inter¬ 
ested in the proposed purchase of this business, and each was en¬ 
titled to all the information the other had while the contract was in 
force between them as to what price the business could be bought 
for. If a saving could be made in it, each was entitled to his share 
of the saving. Neither was at liberty to make any secret arrange¬ 
ments with Mr. Iluskc while the contract remained in force, before 
it was abandoned. Now, was that done? Or is the plaintiff correct 
in his allegation and claim that the defendant, Wcigle. made 
114 a secret arrangement with Mr. Iluskc which resulted in Mr. 

Iluske’s refusing to sell the property, for the sake of accom¬ 
modating Mr. Weigle and selling it to him. If that arrangement 
was made between Mr. Ituske and Mr. Weigle while the contract 
remained in force between Mr. Weigle and Mr. Roller, it was a vio¬ 
lation of Mr. Weigle’s duty to Mr. Roller under the circumstances. 
Mr. Roller’s claim, as you know, is that Mr. Iluskc had stated that 
he would make the inventory. Of course, the inventory was the 
same—but that he would make the price lower upon the inventory 
so that the total should be only two-third- of what it would other¬ 
wise be. II that is so, if he was willing to do that and had made 
known that willingness, that was something which both parties wen* 
entitled to. Each one was entitled to his share in that expressed 
willingness to take that much less. They were partners in the ven¬ 
ture. There is a question of fact. One side claims that there was 
no such expression of willingness. The other says there was. and 
that it was made known to hoth of them. You will have to decide 
these questions of fact. Rut if 1 should go into that matter more 
minutely with the statement of this, that and the other piece of evi¬ 
dence pro and con, it would prolong my charge to you and might bo 
thought to indicate some view l hold with respect to the evidence. 
So, I will not go into that f ml her. 


Plaintiff must make out by a fair preponderance of the evidence 
that his main allegations are true, and that there was this arrange¬ 
ment between the plaintiff and defendant by which they were 
virtually partners in this attempt to purchase the business, and that 
he was ready to carry out the arrangement upon his side, that the 
defendant refused to carry it out upon his side and violated 
1 lo his duty which 1 have outlined to you. that is, the duty to 
the plaintiff, and made a similar arrangement for the pur¬ 
chase of the business and purchased it at a price which the parties 
could afford to pay for it and still have a profit to themselves. If 
you find those points established in favor of the plaintiff, then the 
plaintiff will be entitled to recover the amount of his damage, which 
has been correctly stated to you bv the counsel on both sides, the 
difference in value between what his share of the stock would have 
cost him, what lie eventually would have had to pav for it under his 
arrangement with Mr. Weigle, and what it would have been worth. 
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^ 1 littc \01 that sum may be toimd to be, be would be entitled to re¬ 
cover if be was entitled to recover at all. 

Do counsel desire any more particular statement? 

At the close of the instruction of the Court to the jury the defend¬ 
ant renewed bis request for the instruction of the jury in accordance 
vith the prayers ottered and refused, and noted and was allowed bv 
the Court an exception to the charge inconsistent with said pravers. 

All of which exceptions as stated in the foregoing bill of excep¬ 
tions were duly noted by the Court at the time the same were 
se\eially taken, and the several exceptions are signed as the several 
exceptions taken at the trial, this 7th day of March, 1023 nunc 
pro tone. 

WENDELL P. STAFFORD, 

.. J usticc. 

Correct : 

PAUL E. LES'H, 

Attn. Deft. 

A. L. NEWMYER, 

A tty . Pltf. 
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October Term, 1923 . 


No. 3973. 


William E. W'eiole, Appellant , 

vs. 

Harry Holler, Appellee . 
BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

Appellee recovered judgment against appellant for 
Seven thousand dollars damages for breach of contract. 
Roller, an experienced optician, learned of an oppor¬ 
tunity to purchase at a bargain the entire capital stock 
of a corporation known as the G. L. HUSKE OPTICAL 
COMPANY, doing an established optical business in 
t lie District of Columbia. 

In order to raise the needed capital to make the pur¬ 
chase, Roller interested Weigle, a reputed capitalist, 
and written agreements were made between them, and 
in turn between them and Mr. Huske, the owner of the 
corporation, for the purchase. The original and sup¬ 
plementary agreements between Roller and Weigje 
provided that all the money needed to purchase the 
capital stock was to be provided by \Yeigle, he ad¬ 
vancing Roller’s proportionate share, and thev 


were 




to divide the shares of stock between them, and Roller 
was to repay A\ eigle tor the money ad\ anced toi him 
out of Roller’s share of the earned dividends of the 
business. Roller was to devote his skill to the business 
as an optician, for which he was to have a drawing 
account charged as an expense ot the business. No 
time limit was fixed in the contracts between Weigle 
and Roller for the completion of the same, nor was 
any time limit fixed in the contract of purchase be¬ 
tween Huske and Roller and Weigle. (R. 14-15, 18-19.) 
Weigle admitted on cross-examination that he and 
Roller wore to be partners. (R. (15.) 

Roller’s claim was based upon the fact, as found by 
the jury upon the evidence, that instead of keeping 
faith. Weigle, in the parlance of the street, “double- 
crossed” Roller, and purchased the business with an- 
rther optician, Simo, for the same net factory price, 1 
out upon partial credit, and other terms more favorable 
to Weigle, in that he advanced only a portion of the 

capital required. (R. 26.) 

Tn accomplishing his object Weigle had the co-opera¬ 
tion of Huske, who “conceived a dislike” for Roller 
(R. 59), and aided in closing the deal between Weigle 
and Si me. 

Upon motion to produce documents at the trial, it 
appeared that on February 18, 1918, W eigle and Sime. 
pursuant to an understanding between them previously, 
signed an agreement to purchase the Huske Company, 
and thereafter on February 26, 1918, the attorney rep¬ 
resenting Huske, Weigle and Sime, wrote a letter to 
Roller seeking to have him relinquish all claim under 
his contract, to which Roller replied that he would not 
take anv definite attitude unless informed more fully 
of the deal he had heard rumors of between Weigle and 





Sime. To this letter of inquiry Roller received no reply 
whatever, nor did the letter to him from the attorney 
disclose the true facts with respect to the secret nego¬ 
tiations. (R. 21-23.) 

There was also considerable testimony establishing 
that at the time liuske apparently declined to carry 
out his promise (because ot the heavy inventory) to 
sell the business at the net factory price, which was 
one-third oil, that Weigle, by his attitude, apparently 
was cooperating with liuske, and it was testified that 
the interview of February 18th when liuske took this 
attitude, was not a final interview, that Roller never 
declined the proposition (R. 23) but that Huske prom¬ 
ised to write him a letter and reconsider the matter, 
liuske said “give me a chance to think it over” (R.20). 
\\ eigle left Roller on the same day, upon some excuse, 
hut there was no understanding the deal was off (R. 
20). Thereafter for the next week or so Roller was 
unable to reach either Huske or Weigle and could not 
succeed in getting in communication with them. The 
next he knew was about February 18th or 19tli, when 
Weigle came to Baltimore telling Roller he was going 
to Panama and attempted by false representations to 
Farr, the lawyer holding the original deposit receipt 
for the $1,000, to obtain back the papers, when as a 
matter ot fact, Weigle had then already signed agree¬ 
ments with Sime to purchase the business and to in¬ 
demnify Sime against the claim of Roller (R. 40). 

The record is replete with instances and circum¬ 
stances from which Weigle’s double-dealings not onlv 
can be inferred but are clearly established. 

The trial court very properly, upon the evidence, 
submitted to the jury the issue whether or not Roller 
did in fact abandon the agreement of purchase and 
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whether or not \\ eigle did in tact betray him in mak¬ 
ing the purchase, and also the question of damages, 
upon which subject the evidence showed that at the 
time Weigle broke the contract he thereby deprived 
Holler of any opportunity to purchase a third interest 


of an established business, which would have cost Hol¬ 
ler $6,666 and which shares of capital stock were worth 
in the neighborhood of $15,000 (H. 80) according to 
the expert testimony of Roller, Sime, and other op¬ 
ticians. The jury evidently estimated that the busi¬ 
ness was worth a little less than the average, above 
quoted, and rendered a verdict in the sum of $7,000. 


ARGUMENT. 


Counsel for appellant presents first the argument 
that the Court erred in submitting the foregoing issues 
to the jury. A cursory examination of the record an¬ 
swers this argument, for the jury had the right to draw 
its own inferences from the conduct of A\ eigle. The 
declaration charged a secret negotiation by Weigle as 


a result of which he ousted Holler, and the evidence 
supported this claim; the trial court would have erred 
had it not submitted these issues to the jury, for unless. 


all reasonable men would reach the same conclusion 
from the facts developed it was the province of tin* 
jury, and not the Court, to determine the issues. 

Harrison v. Davis Construction Co., 42 App. 
D. C., 255. 

Crane v. Postal Telegraph Co.. 48 App. D. C., 
54. 

Wilson v. Gerstenberg, 43 App. D. C., 165. 


It is next argued that the verdict should have been 
for nominal damages only, but this contention is an¬ 
swered bv the fact that this was not a contract of em- 

w 

ployment but a joint enterprise whereby Roller was 
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not working for Weigle but was his partner, and under 
his contract was entitled to a third of the stock in a cor¬ 
poration, and by Weigle\s breach of contract lost that 
stock and was damaged in a sum equal to the differ¬ 
ence between what it would have cost Roller to pur¬ 
chase the stock under his contract with Weigle and 
what these shares of stock were reasonably worth at 
the time Weigle broke the contract. 

I lie rule as to personal service contracts does not 
apply in this situation. 

W A . S . ,,U ! tnal court s f id < Holler was not working for 
eigle, but was a business man, and the personal ser¬ 
vice element of the contract was an incidental feature, 
holler would have received his drawing account per 
week under his contract for his personal services, but 
lie did not sue for that, but sued for the value of the 
capital stock which he could have acquired, and paid for 

out of the earnings of the business had Weigle kept his 
obligation. 

The cases cited by appellant are easily distinguished 

from the case at bar, and it is respectfully submitted 

that it would be a waste of further space to discuss 
them m detail. 

The following citations establish the law applicable 
to this ease. 

“The earnings of this man in this wav, it was 
thought by the learned judge, should to the extent 
ot them mitigate the damages arising from the 
defendant s broken contract; in other words the 
logic seemed to be that- because lie was an indus¬ 
trious man, he was not within the same rule of 
compensation that one not so would be. There are 
undoubtedly cases in which such facts do mitigate 
damages. Such commonly occur in cases of the 
employment OF CLERKS, A CENTS, LABOR- 
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ERS OR DOMESTIC SERVANTS FOR A YEAR 
OR A SHOTER DETERMINATE PERIOD. But 
L have found no case where a disappointed party 
to a contract for a specific tiling or work, who, 
taking the risk from necessity, of a different busi¬ 
ness from that which his contract if complied with 
would have furnished, and shifting for himself 
and family for employment for them and his teams 
is to be regarded as doing it for the benefit ot a 

faithless contractor. * * * 

There is an evident distinction between such a 
hiring and a contract for the performance of some 
specific undertaking. In the one case, the party 
can earn and expect to earn no more than single 
wages, and if lie gets that, his loss will generally 
be but nominal. King v. Steiren, 8 Wright 99, was 
of this nature. WHEREAS IN THE OTHER 
CASE THE LOSS OF THE PARTY IS THE 
L< >SS (>F THE BENEFITS OF THE CONTRACT 
IIE IS PREPARED TO PERFORM. * * * 

Citing Costigan v. R. R. Co., 2 Denio 609. In an¬ 
alogy to this principle, I would say, that where a 
disappointed contractor for the performance of a 
specified thing finds something of a different na¬ 
ture from his contract to do, his doing it ought 
not to mitigate the damage for the breach of his 
contract by the other party.” 

Wolf v. Studebaker, 65 Pa. 459, 462. 


Allen v. Murray, 87 Wis. 41, was an action for the 
breach of a logging contract, and the Court in pass¬ 
ing on the question of damages said, p. 48: 

“And so the exclusion of evidence to show what 
the plaintiff made under a second logging contract, 
made with Carmichael, during the same logging 
season, after the breach of the contract with the 
defendant, offered in reduction of damages, was 
correct. The contract was not one for personal 
service, and non const ot , but that the plaintiffs 





1^1 , , means and resources with 

an Ji icIi to put in these logs for Carmichael as well 

as to have performed their contract with the de¬ 
fendant.” 

See also Waldrip v. Hill, 126 Pac. 409. 

Stearns Lumber Co. v. Inman, 157 S. W. 23. 

Owensboro Shovel & Tool Co., 157 S. \V. 1121 

Dixon v. Volunteer Bank, 100 N. E. 655. 

-Mt. Pleasant Stable Co. v. Steinberg 131 N E 
295. 

The only remaining contentions deal with the admis¬ 
sion ot items of evidence; first, as to the profits that 
Sime and AVeigle made during their seven months to¬ 
gether m the business, and next as to the statements 
made by Huske to Sime which had been communicated 
to appellant as to taking the third off, and next as to 
the testimony of Tennis and Schumacher to the effect 
that they heard Huske state that he would take one- 
third off because the inventory ran so much higher 
than they had all expected. 

The objection to Sime’s testimony as to the profits 
during the seven months he was associated with Weigle 
was overruled subject to defendant’s right to cross- 
examine to bring out the matters suggested, and there¬ 
after defendant did cross-examine, but did not renew 

bis motion, and thereby waived his objection (R 39 
42.) 

Mi. dime’s testimony as to the reason Huske gave 
for agreeing to take one-third off was merely cumu¬ 
lative; moreover, he was cross-examined on this sub¬ 
ject by appellant, who cannot now object (R. 47); in 

fact, appellant himself testifies in denial of anv 
such conversations (R. 66). 

The witnesses Tennis and Schumacher merely cor¬ 
roborated the other testimony as to Huske’s agree- 




ment made after the signing of the original contract 
to take one-third off in view of the fact that the in¬ 
ventory showed a larger stock of merchandise than 
lie had estimated. Both were cross-examined as to 
this conversation, and no further objection to it was 
made (H. 34-48); hence, the objection was waived. 

Moreover, Mr. Holler himself (R. 17-18) testified 
without objection that Huske offered to take one-third 
off and that he communicated this fact to Mr. Weigle. 
Hence, the testimony of the other witness to the same 
conversation was merely cumulative and immaterial 
so far as alleged error is concerned. 

Admission of evidence is not prejudicial where other 
evidence to the same effect is in the record. 

Globe Furniture Company vs. Gatolv, 51 Apps. 
D. C. 367. 


Finally it is urged that the court erred in declining 
to require the stenographer to search back over the 
pages of testimony to find a particular question which 
was merely a repetition of previous questions, argumen¬ 
tative in nature. The trial court exercised a wise dis¬ 
cretion in this respect, and in the Court’s charge to the 
jury in simple language clearly presented the issues, 
and the jury’s verdict conformed to the facts estab¬ 
lished. 

For the foregoing reasons it is respectfully submit¬ 
ted that the issues were fairly tried and determined, 
and that the trial court did not commit error and the 
judgment should be affirmed. 

Alvin L. Xkwmykk, 

Milton \V. King, 

Musgrave, Bowling <St Hall, 

Attorneys for Appellee. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1924 . 


No. 3973. 


WILLIAM E. WEIGLE, APPELLANT, 


HARRY ROLLER. 

Motion for Rearmament or Modification of Jnd*. 

ment. * 

Comes now the appellant, William E. Weigle bv his 

rri“v r ves ,be ~r •» *»»* * 

And for grounds of this motion submits the following: 

ARGUMENT. 

This motion is directed solely to the question of the 
measure of damages. 

Counsel recognizes the futility of asking the court 
at this time to reconsider the conclusion it reached 
upon its careful review of the case to the effect that 

STuT’bSS". t °,f Z *!”' i "' y Upon * ™rdict 

ior the plaintiff could be founded; and it is not the 

purpose of this motion to deal with that subject at all 

The court may recall that in the oral presentation 

°, f , C ° U11Sel f ° r a PP eIlant consumed his entire 

allotted hour in presenting the one point fully discussed 




by the court in its opinion. The matter of the measure 
of damages was then considered of lesser importance, 
and counsel for the appellant (mistakenly as he now 
sees it) believed that it was desirable to consume all of 
his time in making plain to the court his other principal 
contention which would have ended the litigation if 
the court had agreed with it. 

Footnote.— 

The contention of the appellant that the evidence warranted 
nominal damages only, was in the appellant s brief. It may he 
summarized as follows: 

That from the plaintiff appellee’s own testimony, it appeared 
that \\hen the ease was tried, in January, 1922, he was proprietor 
of the Kinsman Optical Company, this city, and that in the four 
year interval since the breach of the contracts declared upon, he had 
been without any occupation owing to ill-health for the period of a 
year, and had for a part of the time worked for someone else as an 
optician and for a part of the time had been in business for himself 
(Rec., p. 33). It was defendant appellant’s theory that the con¬ 
tracts declared on were, so far as the plaintiff appellee is concerned, 
essentially contracts for the rendition of personal services by him: 
that it appears that if the contracts had been carried out their per¬ 
formance would have required his exclusive services; that it affir¬ 
matively appears that when the contracts were not carried out he 
engaged in an alternative gainful employment for a time on his own 
behalf and for a time as an employee in the same line of business; 
that the amount of damage he suffered, assuming that the appellant 
broke the contracts declared on, was to be measured by the difference 
between the amount appellee would have received had the contracts 
been carried out and the amount he received from his alternative 
employment: that the amount he received from his alternative em¬ 
ployment was not revealed; and that the authorities which are dis¬ 
cussed in our original brief show that in the particular posture of the 
proof in the present case the burden was on the plaintiff to show 
how little he received from other employment as compared with what 
he w r ould have received had the defendant kept his contract, and 
that, lacking such proof, he can recover for nominal damages only. 
The only phase of this contention which then seemed to require 
support by the citation of authority was that of the burden of proof, 
and our citations and conclusions in that regard were not attempted 
to be controverted by appellee. 





1 he court in its opinion disposes of the matter of 
the measure of damages in three short sentences, in 
which is stated a view which the court would not, 
we think, have adopted if the point had been argued. 

r l he passage of this court’s opinion to which we 
are directing attention is as follows: 

“With respect to the measure of damages, 
there was testimony tending to show that the 
business was worth $60,000, that the value of 
the one-third interest in the business which Roller 
would have received if the contract had been 
carried out would be about $20,000. For this 
interest he would be required to pay one-third 
of $34,000 or about $11,333. This deducted 
from $20,000 would leave a profit of $8,667, 
which he lost by the breach. The jury returned 
a verdict for $7,000. W e think it was warranted 
in doing so, and a Jortiori, this would be true 
if the amount of the purchase price was $20,000, 
for which W'eigle got the property, instead of 
$34,000. The contention of appellant that the 
contracts declared on were , so far as Roller is 
concerned , essentially contracts for the rendition 
of personal service by him , is obviously unsound. 
11 hile that element was in the case , it is clear that 
the one which ire hare just discussed was also 
in it. Evidently the jury did not allow Roller 
anything on the score that he had been deprived 
of the salary which he would have earned as man¬ 
aging director and secretary-treasurer. The second 
prayer was properly denied. 

4 he gist of this statement, to which we do not believe 
this court will adhere upon reconsideration, is that por¬ 
tion which is italicized. 

The necessary foundation for such an opinion is that 
the contracts declared on by appellee was severable. 
To adhere to the conclusion it announced, the court 
would have to subscribe to the following interpretation 
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of the contracts: That Roller on his part was to render 
services as managing director of the corporation and 
as secretary-treasurer, and that he was to give his 
note payable out of dividends for one-third of the 
purchase price; and that in consideration thereof he 
was to receive one-third of the stock and was to receive a 
weekly drawing account of fifty dollars and a salary in 
an amount to be fixed later as secretary-treasurer; 
and that these agreements were severable, that is, 
that the fifty dollars and prospective salary was a sepa¬ 
rate consideration for his services, and his note was a 
separate consideration for the stock. For it is obvious 
that otherwise the court could not permit him, by merely 
omitting to claim damages for the loss of his drawing 
account and salary, to eliminate from the case also the 
personal services to be rendered by him. 

The court was perhaps led into this error by accepting 
the following statement in appellee’s brief (p. 5), which 
had until we read the opinion of the court not seemed 
important to us: 

“Roller would have received his drawing ac¬ 
count per week under his contract for his personal 
service, but he did not sue for that, but sued 
for the value of the capital stock which he could 
have acquired, and paid for out of the earnings 
of the business had Weigle kept his obligation.” 

It appears to be the appellee’s contention that it 
was open to him to select a part of his contract and 
bring suit exclusively upon that part. The appellee 
is correct only if his contracts can be split into two 
separate parts: (1) An agreement to render services 
for a drawing account and salary; and (2) an agreement 
to give a note payable out of dividends for stock. 
Upon no other theory would the fact that he “did not 
sue” for his weekly drawing account be material as to 





5 


the presence in the case of the personal service element 
ot the contract. 

N °. s . uch theor y apparent upon the face of 
he declaration for the plaintiff is careful to say 

m both counts (Rec -> PP- 3, 5), that he has performed 
e\ eiy promise on his part and has tendered himself 
ready and willing to perform every provision of the 

contract including the performance of services as manag- 
ing director. & 


It is true that the appellee did not mention his “draw¬ 
ing account’’ of fifty dollars as managing director or 
salary as secretary-treasurer in his specification of 
damages. '1 his may have been because a “drawing 
account” is after all only an advance, to be charged 
against his interest in dividends, and no amount of 
salary had been fixed. But surely an omission to claim 
suci an additional element of damage can not affect 
the obligation which would have been upon him to 
render services, nor operate to separate that element 

Horn the contracts, unless the element of personal 
service was separable. 

On the question whether the contracts could thus be 
severed, the court will remember that by the second 
contract, that of February 11th, 1918, (Rec., p. 18), 
Mr. Schumacher was practically eliminated from the 
transaction. There was left the appellant Weigle who 
had no optical experience or knowledge whatsoever, 
and the appellee Roller who was an experienced op- 
tomertrist and was to be the practical manager of the 
business. Every contract is certainly to be interpreted 
in the light of the circumstances surrounding it. In 
this case, it is plain that Mr. Weigle would not have 
agreed to buy one-third of the business far Mr. Roller 
and hold it for his benefit, permitting it to be paid 
for out of profits, excepting to secure Mr. Roller’s faithful 
soi \ ices as practical manager of the business. 
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The view we have expressed is Mr. Roller’s view'. 
He says, (Rec., p. 17): 

“I had a business in Baltimore and he was to 
put up all the money and I was to devote my 
entire time to the business here.” 

And again, (Rec., p. 29): 

“He was putting up the money and I was 
going to furnish the experience and my skill 
as an optician in the conduct of the business. 
I was absolutely not going to put up one cent 
of money. The contract will show' that.” . . . 

“I wasn’t to put up anything excepting the 
dividends at the end of the year which w'ere to 
be kept by Air. \\ eigle until the stock was paid 
paid for and then turned over to me. In the 
meantime he was to get six per cent on the 
amount he had advanced. I was not obligated to 
pay the money back excepting in the manner in 
which it is in the contracts, out of profits. I 
wasn’t bound then to find some money to answer 
the obligation of the contract. I was bound 
only to pay out of profits. I was to get fifty 
dollars a week as my salary, referred to as a 
drawing account.” 

It is respectfully submitted that the undertaking 
by Air. Roller and the benefits he was to receive are 
clearly one entire contract, which is not severable. 

Any other conclusion is inconsistent with the opinion 
of Chief Justice Smyth when these contracts were 
previously before this court in the case decided No¬ 
vember 3, 1919, 49 App. I). C., 102. where the Chief 
Justice said: 

“He, then, was to be the practical man in 
charge of the business, and his performance of 
the duty of managing director as well as that of 
the secretary-treasurer was manifestly an im¬ 
portant consideration for the contract made by 
Weigle. It is part of the contract and can not 
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does not require the personal services of the contractor. 

Insofar as the cases cited by him are founded upon 
good legal princple, they are in entire accord with out 
contention here. Thus, in one of the two cases from 
which he quotes, that of Allen vs. Murray, 87 Wis., 41, 
a logging contract wherein the earnings under a second 
contract with one Carmichael were sought to be shown 
in reduction of the damages claimed from the defendant, 
the court, as quoted in appellee’s brief (pp. 6-7) said: 

“The contract was not one for personal service, 
and non constat , but that the plaintiff might 
have obtained means and resources with which 
to put in these logs for Carmichael as well as to 
have performed their contract with the de¬ 
fendant.'* 

Wherever the contract sued on is one for the ac¬ 
complishment of a certain work or a furnishing of 
material or the doing of something which the plaintiff 
may do by agents or servants or sub-contractors or 
substitutes, the rule contended for does not apply. 

The present case, however, does not admit of a decision 
that Holler could have performed his contract with 
Weigle without giving his exclusive personal service to 
the business. And, as above observed, this personal 
service was the consideration moving from him for all 
that he was to get, the stock as well as the weekly 
drawing account and salary. 

The language of the Circuit Court of Appeals, Fifth 
Circuit, in Holmes County, Miss., vs. Burton Const. Co., 
267 Fed., 769, 775, seems apt: 

“Finally, the rule requires that, if such a 
breach exists as to entitle the recovery of profits, 
the measure of damages shall be the loss of the 
plaintiffs, measured by the value of the entire 
contract, whereas neither plaintiffs’ pleadings 
nor their proof supported such a measure. 

“Plaintiffs pitched their demand upon their 
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supposed right to seggregate from the entire 
contract the valuable portion of it, to wit the 

fids 6 without 11 h T UgHt to reC - over the P rofi * s on 
this, without balancing against it the losses 

and expenses which the completion of the con¬ 
tract would have entailed. This they could not 

f . For 7 reas °n that the court below erred in 

reversed * anrf t h n ° te<1 ’ U ‘ C j' ud g r “ent will be 
ie\e]8ecl, and the cause remanded.” 

In conclusion, we direct attention to the fact that 
ns point is presented in our brief (pp. 29 to 39), and 
e effort has been m this memorandum to repeat nothing 
herein Our original brief did not attempt, however 
to mee the suggestion that the things to be done by 
-Mi. Roller under his contract, and the benefits to accrue 
to him, were severable, and that an action might be 
maintained upon the agreement that he should have a 
one-th,rd interest in the business in which the fact 
iat lie was to render service would be immaterial. 

If, therefore the court shall now be of opinion that 
its conclusion that the personal service element can be 

beTthe th 7 C ° ntracts ’ " as erron eous, yet shall 
o of the opinion for some other reason that its decision 

st be adverse to our contention, the court is respect¬ 
fully asked to re-read the original brief (pp. 29-39) 
oi give us further opportunity to be heard in the matter! 

It is respectfully submitted that the second assignment 
of error should have been sustained. 

PAUL E. LESH, 

Attorney for Appellant. 



